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October Term, 1933. 
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i 

j 
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No. 6109. | 

I 

Ada V. Peabody, Appellant, 

\ 

i 

The Marlboro Implement Company, a corporation, 

and 

i 

i 

No. 6110. j 

John T. W. Peabody, Appellant, j 

i 

v. 

i 

The Marlboro Implement Company, a corppration, 


i 

! 

• j 

BRIEF FOR APPELLANTS. j 


These are appeals from judgments of the Supreme 
Court of the District of Columbia. The easels were 
consolidated for trial (R. 19, 42). The parties appear 


i 

! 
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in this Court in the same order as in the court below, 
and will be referred to, in so far as possible, as plain¬ 
tiffs and defendant. 

STATEMENT OF THE CASE. 

On June 28, 1930, about 4:30 P. M., plaintiff Ada V. 
Peabodv and her aunt and her mother-in-law were 
pedestrians on the southerly sidewalk of Pennsylvania 
Avenue, Southeast, between Twelfth and Eleventh 
Streets, proceeding westward toward the Capitol. (R. 
53.) It was a Saturday, a nice, warm, sunshiny day 
(R. 62, 70). The intersection at Eleventh and Penn¬ 
sylvania Avenue, Southeast, was controlled by electric 
traffic signal devices; and as the ladies reached the 
intersection the traffic lights were green or “Go” for 
north and south-bound traffic on Eleventh Street. Traf¬ 
fic was then going up and down that street. (R. 53, 
56.) The mother-in-law, who was a little ahead, 
crossed Eleventh Street through this traffic and waited 
on the southwest corner for the other two. (R. 53, 66, 
67, 68, 71.) Plaintiff Ada V. Peabody and her aunt did 
not cross the street but stood on the sidewalk at the 
southeast corner and waited for the signal and the 
traffic to clear. (R. 53, 66, 68.) While the signal re¬ 
mained green or “Go” for the north and south-bound 
traffic on Eleventh Street, one William Tudge oper¬ 
ated a light blue sedan south on Eleventh Street and 
into the intersection. Wishing to make a left-hand 
turn to go east on Pennsylvania Avenue, Southeast, 
and in compliance with the regulations for the rotary 
turn then in force in the District of Columbia, he 
stopped his automobile on the westerly or right-hand 
side of the intersection, in front of the eastbound traf- 
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fic on Pennsylvania Avenue then awaiting proper sig¬ 
nal to proceed. (R. 61-63, 63-65.) On this date defen¬ 
dant The Marlboro Implement Company, a Maryland 
corporation, was the owner of a Ford coupe which was 
furnished by it for use by one Howard I. Beall, its 
employee (R. 74-77, 79-80, 81, 83). Beall was loperat¬ 
ing this automobile in a southerly direction along 
Eleventh Street, Southeast, toward said intersection 
with Pennsylvania Avenue (R. 18, 41, 75). The traffic 
signal for east and west bound traffic on Pennsylvania 
Avenue changed to green or “Go”, whereupoi^ Tudge 
started up his car to make the left-hand turn to!go east 
on the Avenue; the eastbound Pennsylvania Avenue 
traffic likewise started up (R. 61-63, 63-65). j Plain¬ 
tiff Ada V. Peabody and her aunt then stepped down 
off the curb on the southeast corner of the intersection 
and started to cross along the crosswalk toward the 
southwest corner. (R. 53, 64, 66, 68.) The front 
wheels of Tudge’s car making the left-hand tdrn had 
reached a point about the middle of Eleventh ! Street, 
when the operator of the defendant’s car swerved over 
to the left hand or east side of Eleventh Street to pass 
or “duck through” in front of it. (R. 61-63, 63-65.) 
The operator of the car making the turn was forced to 
bring it to a stop with its front wheels at the ‘middle 
line of Eleventh Street to avoid a collision, (jft. 65.) 
In the meantime plaintiff Ada V. Peabody had taken 
2 or 3 steps along the cross-walk from the southeast 
corner when she was struck by the defendant’^ auto¬ 
mobile, being operated by its employee, and hurled 
through the air. (R. 53, 64, 66-67, 68.) Defendant’s 
car then stopped on the left-hand or wrong side of 
Eleventh Street (R. 64, 68, 69). Assistance was ren¬ 
dered by the driver Beall and others to plaintiff Ada 
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V. Peabody. Beall thereafter moved the automobile 
from the left-hand side of Eleventh Street, parking it 
on the right-hand side of the street in front of prem¬ 
ises 515 Eleventh Street, Southeast. (R. 64, 6S-69, 69- 
70.) Thereafter plaintiff Ada V. Peabody, in company 
with her mother-in-law, was taken by Beall in the de¬ 
fendant’s automobile to the home of her physician. 

Medical examination revealed that she had suffered 


two fractures of the lower spine and other serious 
injuries. (R. 66, 70, 84.) She was ill and required 
medical and surgical treatment for a long period of 
time. (R. 61, 70.) Her husband, plaintiff John T. W. 
Peabody, incurred substantial hospital, medical, nurs¬ 
ing and other expenses, and loss of the services and 
consortium of his wife, as a result thereof. (R. 56, 61.) 

The plaintiffs brought their respective actions in the 
Supreme Court of tlie District of Columbia to recover 
appropriate damages for specified negligent acts of 
defendant The Marlboro Implement Company, acting 
by and through its agent, servant and employee, Beall. 
(R. 2-17, 24-40.) The defendant's plea to each action 
admitted its corporate existence and that Ada V. Pea¬ 
body was a pedestrian proceeding in a northwesterly 
direction along the southerly sidewalk of Pennsylvania 
Avenue, Southeast; that the traffic regulations were 
in force and the electric traffic signal devices were in 
operation; also that it was the owner of the automobile 
being operated by its employee, but asserted due care 
in the operation of the automobile and negligence of 
Ada V. Peabody; and concluded with the defense that 
at the time of the accident the automobile was being 
operated by its employee when he had finished his 
day’s work for defendant and without its knowledge 



or consent while on an errand of his own. (R. 18-19, 
40-42.) 


At the trial plaintiffs proved in detail the njegligent 
operation of defendant’s automobile outlined above. 
(Ada V. Peabody, R. 53, 56-57; William Tudge, R. 61- 
63; Charles Victor Dessez, R. 63-65; Edward Lee 
Tucker, R. 66-68; George Clinton Jones, R. 68-j)9; Mrs. 
Mattie Gertrude Tucker, R. 69; Mrs. Mary Elizabeth 
Peabody, R, 70-71.) 

Plaintiffs repeatedly sought to introduce testimony 
and evidence respecting the character and extent of the 
driver’s employment, both from statements ifrade by 
Dr. J. Chester Pyles, President of The Marlboro Im¬ 
plement Company, statements made by the driver 
Beall, and a business card used by him, but tjio testi¬ 
mony and evidence were excluded. (R. 53-55; 58-61, 
71-73, 74.) | 

Motions of the defendant to direct verdict^ at the 


close of plaintiffs’ cases were overruled (R. 73-74). 

On the defendant’s case, its employee Beall was 
called as a witness and testified to most culpable negli¬ 
gence in the operation of its automobile (R.j 75-77). 
The main defense sought to be established by ; the de¬ 
fendant was that its employee was not acting within 
the scope of his employment at the time of the Collision 
but was then returning from a personal errand. (R. 
74-75, 77.) The testimony, however, clearly established 
the furnishing of the automobile by defendant to its 
employee with continuous, unsupervised possession 
and use, and under a general roving commission and 
employment (R. 74-75, 77, 78, 79, 81-82, 83). ; 

The trial justice, however, directed verdicts j for de¬ 
fendant at the close of all the evidence on the grounds: 
(1) that there was no evidence to show that the driver 
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of the automobile was in the course of his employment 
duties when the collision occurred; and (2) that the 
plaintiff was herself guilty of such contributory negli¬ 
gence as would bar her right to recovery (R. 84). The 
plaintiffs bring their appeals from the judgments en¬ 
tered thereon. (R. 20, 23: 43, 46.) 

ASSIGNMENTS OF ERROR. 


1. The Court erred in withdrawing the cases from 
consideration by the jury, and in directing a verdict 
in favor of the defendant. 

2. The Court erred in directing a verdict, counsel 
for the defendant having failed to renew his motion 
to direct a verdict at the close of all the evidence. 

3. The Court erred in deciding issues of fact which 
should have been submitted for consideration and de¬ 
termination by the jury. 

4. The Court erred in withdrawing from the jury 
the question of the credibility of the defendant’s wit¬ 


nesses. 

5. The Court erred in holding as a matter of late 
that at the time of the accident Howard I. Beall was 
not an employee of the defendant then and there acting 
within the scope of his employment. 

6. The Court erred in refusing to admit testimony 
respecting statements made by Howard I. Beall as to 
the character and scope of his employment. 

7. The Court erred in refusing to admit testimony 
respecting statements made by Dr. J. Chester Pyles, 
president of the defendant company, as to the char¬ 
acter and scope of Howard I. Beall's employment. 

8. The Court erred in refusing to admit testimony 
respecting statements made by Dr. J. Chester Pyles, 
president of the defendant company, showing its sane- 
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tion and acquiescence in the use of its autonjobile by 
Howard I. Beall at the time of the accident. I 

9. The Court erred in refusing* to permit counsel for 
the plaintiffs to question Dr. J. Chester Pylejs, presi¬ 
dent of the defendant company, as to statements made 
by him respecting* the character and scope of [Howard 
1. Beall’s employment, and the company's sanction and 
acquiescence in the use of its automobile by hini. 

10. The Court erred in holding as a matteit of law 
that the presumption arising* from the use of defen¬ 
dant's automobile by its employee in the coursp of his 
employment and on the defendant's behalf, vjas con¬ 
clusively rebutted bv the testimony of the defendant’s 

* %> %> 

witnesses. j 

11. The Court erred in holding* as a matter! of law 
that the defendant was not liable for the actj of its 
employee, operating the automobile owned by it, to 
whom it had given continuous and unrestricted posses¬ 
sion of tlie automobile under a roving commission. 

12. The Court erred in holding* as a matter jof law 

that the defendant company was not liable for the act 
of its employee, operating its commercial pellicle, 
where said employee was at the time of the accident 
operating it on a mission of his own. j 

13. The Court erred in directing a verdict for the 

defendant on the ground that plaintiff Ada V. Pbabody 
was guilty of negligence as a matter of law contribut¬ 
ing* to her injury. I 


SUMMARY OF ARGUMENT. 

i 

i 

Three principal propositions are relied upon by the 
plaintiffs on these appeals. j 

I. Plaintiff Ada V. Peabody was not herself 
contributorily negligent as a matter of law; 
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II. It was error to direct verdicts on the ground 
that there was no evidence to show that the driver 
of defendant’s automobile was then acting in the 
course of his employment. 

A. Because there was presumptive evidence 
that it was being so operated. 

B. Because the trial justice erred in exclud¬ 
ing certain testimonv offered to establish the 
character and scope of the driver’s employment. 

III. That an employer cannot place a danger¬ 
ous instrumentalitv in the hands of an incompetent 

% a. 

employee, or one who will not obey its instructions 
to use the car only on company business, under a 
general and unrestricted possession, and there¬ 
after avoid liabilitv on the ground that at the mo- 
ment of the accident it was being used by the em¬ 
ployee on a personal errand. 

ARGUMENT. 

The Assignments of Error were filed before the Bill 
of Exceptions was settled. (R. 46, 85) The plaintiffs 
are precluded from arguing the second assignment of 
error by the Bill of Exceptions as signed by the trial 
justice. The other propositions will be discussed in 
their respective order as summarized above. 

I. 

Ada V. Peabody Was Not Negligent as a Matter of 

Law. 

It is incomprehensible under the facts of these cases, 
that the trial justice should have directed the verdicts 
for defendant on the ground that he was 4 ‘inclined to 
think that the plaintiff herself was guilty of such con¬ 
tributory negligence as would bar her right to recov- 
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i 

i 

i 

j 

i 


ery”. (K. 84.) The very words of the court’s direc¬ 
tion express that sense of doubt which may hot exist 
if the cases are to be taken from the jury. j 

In Gunning v. Cooley, 5S App. D. C. 304, 305,j affirmed 
281 U. S. 90, 50 S. Ct. 231, 74 L. ed. 720, this Court 
reviewed the District of Columbia cases applicable to 
directed verdicts and said: ! 


“ ‘The rule supported by the great \yeight of 
authority and bv reason is that it is only where 
the court must say that, as a matter of lay, no re¬ 
covery can be had under any reasonable! view of 
the evidence, that a verdict for the defendant will 
be directed.’ 39 Cvc. 1577. ‘It is well settled that 

* i 

where there is uncertainty as to the existence of 

* 

either negligence or contributory negligejnce, the 
question is not one of law, but of fact, ahd to be 
settled by a jury; and this, whether the under!ainty 
arises from a conflict in the testimony, orjbeeause 
the facts being undisputed, fairminded men will 
honestly draw different conclusions front them.’ 
Richmond & Danville R. Co. v. Powers, 149 U. S. 


43, 45,13 S. Ct. 748, 749 (37 L. ed. 642). ‘The right 
to have the facts determined by the jury ceases 
only when but one reasonable view can be taken of 
the evidence and of its every intendment, and that 
view is utterly opposed to the plaintiff’s right to 
recover 7 . Baltimore & P. R. Co. v. Carrington, 3 
App. D. C. 101, 108. ‘Where there is testimony of 
a substantial character to go to the jury, jit is al¬ 
ways for the jury to determine the question of the 
preponderance of evidence, subject to the rjevisory 
power of the court to order a retrial.’ Mr. j Justice 
Morris in Warthen v. Hammond, 5 App. D.j C. 157, 
173. ‘The court is never justified in directing a 
verdict except in cases where, conceding the credi¬ 
bility of the witnesses and giving full effect to 
every legitimate inference that may be induced 
from their testimony, it is nevertheless pl^in that 
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the party has not made out a case sufficient in law 
to entitle him to a verdict and judgment thereon.’ 
Adams v. Washington & G. R. Co., 9 App. D. C. 
26, 30. ‘A motion to direct a verdict is an admis¬ 
sion of every fact in evidence, and of everv infer- 
ence reasonably deducible therefrom. And the 
motion can be granted onlv when but one reason- 
able view can be taken of the evidence and the 
conclusions therefrom, and that view is utterly 
opposed to the plaintiff’s right to recover in the 
case.’ Glaria v. Washington Southern R. Co., 30 
App. D. C. 559, 563. ‘In other words it is only 
where all reasonable men can draw but one infer¬ 
ence from the facts that the question is one of law 
for the Court.’ Chesapeake B. R. Co. v. Brez, 39 
App. D. C. 58, 69. ‘The courts of review in this 
country are applying with increasing strictness the 
rules limiting the right of the trial judge to in¬ 
vade the province of the jury. * * * The rule 

more generallv followed is that “it is onlv where 
all reasonable men can draw but one inference 
from the undisputed facts that the question to be 
determined is one of law for the Court” ’. Catho¬ 
lic Universitv v. Waggaman, 32 App. D. C. 307, 
320.” 

Measured by these rules, plaintiffs submit that it 
♦ 

was error for the trial justice to direct the verdicts on 
the ground of contributory negligence as a matter of 
law. 

The testimony of the witnesses (including defen¬ 
dant’s own employee Beall) conclusively negatives any 
suggestion of contributory negligence on the part of 
Ada V. Peabody. The evidence clearly established that 
Ada V. Peabody, her aunt and mother-in-law reached 
the southeast corner of Pennsylvania Avenue and Elev¬ 
enth Street, Southeast, when the electric traffic signal 
devices controlling traffic on Pennsylvania Avenue 
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i 


were red. That the mother-in-law proceeded across to 
the west side of Eleventh Street, Southeast, jthrough 
traffic which was then going north and south along 
Eleventh Street on the green or “Go” signal, but that 
Ada r. Peabody and her aunt stood on the southeast 
corner and waited for the signal and traffic fo clear. 
(R. 53, 56-67; 66-67; 68.) During this period, j the wit¬ 
ness Tudge operated his car south on Eleventh Street 
and into the intersection on proper signal, andjstopped 
his car on the right-hand side in front of the ea^t-bound 
Pennsylvania Avenue traffic then stopped by signal, 
intending to make the rotary left-hand turn j then in 
force. (R. 61-63; 63-65.) When the signals fpr traffic 
on Pennsylvania Avenue turned green or “Go’?, Tudge 
started up to make his left-hand turn, followed by the 
east-bound traffic behind him; and Ada V. Peabodv 
stepped oil from the southeast corner and j started 
along the southerly crosswalk toward the southwest 
corner. It was then that the defendant’s employee, 
driving its automobile south on Eleventh Street^ South¬ 
east, “tried to duck through”. But Tudge wjas then 
making his left-hand rotary turn on proper signal, fol¬ 
lowed by the other east-bound Pennsylvania Avenue 
traffic. (R. 61-63; 63-65.) With most culpably negli¬ 
gence the defendant’s employee swerved its automobile 
over to the left or wrong side of Eleventh Strebt, and, 
passing in front of Tudge’s automobile which had then 
reached a position with its front wheels about tjie mid¬ 
dle line of Eleventh Street, struck Ada V. Peabody who 
was then onlv 2 or 3 steps from the southeast! corner 

V .V j 

proceeding along the crosswalk, inflicting serious in¬ 
juries. 

Defendant’s employee gave no signal nor sounded 
any warning of his approach. (R. 57.) Nor did Beall 
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assert that lie did. The automobile was not slowed 
down or kept under control. (R. 64.) Beall did not 


pretend that he did. (R. 75-76.) The testimony of the 
several disinterested witnesses for plaintiffs clearly 
established an unsuccessful attempt by the operator of 
defendant’s automobile to “beat the traffic light”. The 
facts established by plaintiffs’ evidence show unques¬ 
tionable negligence on the part of the operator of de¬ 


fendant's automobile. Xor were these facts contra¬ 


dicted in anv degree bv the testimony of the defen- 
dant’s employee. 

Beall’s testimony was to the effect that he was pro¬ 
ceeding south along Eleventh Street, Southeast, and 
he was going 15 or 20 miles an hour when he came into 
the intersection. “Another machine and I just about 
hit that crossing together; and this man came around 
in front of me to get in position to make a rotary turn 
to go down Pennsylvania Avenue. And when he 
turned, of course, he slowed me up considerably; and 
in making my turn to get around him, the light had 
turned red on me before l got out of it." (R. 75.) He 
was bv his own admission 15 feet from the south side 
of Pennsylvania Avenue when the light went red on 
him. He saw these ladies in the intersection before the 


accident occurred, looking west up Pennsylvania Ave¬ 
nue, yet he made no effort to change the speed he was 
going when he ducked around the man (R. 75-76.) He 
did not sound his horn. (R. 57.) He admitted strik¬ 
ing Ada V. Peabody while going against the red light. 
(R. 75.) The sole attempt to justify his conduct was 
that the east-bound traffic on Pennsylvania Avenue, 
Southeast, had started up—was coming—and he had to 
get out of the way (R. 76); that he would have blocked 
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east-bound traffic had he remained in the intersection. 
(R. 76-77.) 

The statements by Beall as to the conduct of jthe op¬ 
erator of the car making the left-hand turn are directly 
contradicted by the testimony of Tudge himsejf. (R. 
61-62.) Dessez also gave positive testimony j to the 
contrary. (R. 63-65.) The facts clearly prov$ negli¬ 
gence in the operation of defendant’s automobile. 
There was no contributory negligence on the part of 
Ada V. Peabody. 

In American Ice Company v. Moorehead, — r App. 

D. C.-, 61 W. L. R. 589 (Decided June 30,1933), the 

plaintiff and her husband were walking up Pennsyl¬ 
vania Avenue, Northwest, on the north side, j When 
they reached 13th Street, the vehicular traffic wgs mov¬ 
ing east and west, in a direction parallel to their bourse, 
and traffic on 13th Street at the entrance to Pennsyl¬ 
vania Avenue was momentarily stopped. Husband and 
wife attempted to cross 13th Street, and, when about 
twenty feet from the east curb they found themselves 
directly in the path of the Ice Company’s truck; which 
had been traveling west on Pennsylvania Avenue until 

o •> I 

! 

it reached 13th Street when it turned northward on 

j 

13th Street. The husband jumped out of the wgy, but 
the wife was run over and seriously injured. Qn ap- 

i 

peal the defendant contended among other things that 
plaintiffs had failed to establish negligence of the de¬ 
fendant, and that the wife was herself guilty of con- 
tributorv negligence. These contentions were! over- 
ruled by this Court, the opinion saying: 

a A traffic regulation in force in Washington 
provides that pedestrians shall have the right of 
way at all cross-walks except those controlled by 
traffic officers or traffice devices, and it is agreed 
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that the crossing in question was not within the 
exception to the regulation. Appellee, therefore, 
had the right, in attempting to cross 13th Street, 
to assume that the driver of a vehicle using the 
street at the same time would exercise reasonable 
care to look out for and avoid injuring a pedes¬ 
trian attempting to cross the street. Consequently 
the question as to who was negligent in the circum¬ 
stances was essentially one for the jury. * 

“As we have already seen, appellee had a right 
to use the crossing. While there is some conflict 
as to precisely whether she and her husband were 
walking precisely between the white lines marking 
the crosswalk for pedestrians at the time of the ac¬ 
cident, there is ample evidence to sustain the con¬ 
clusion: reached by the jury that they were. In 

these circumstances it is established that tliev 

* 

were where they had a right to be, and their dan¬ 
ger arose only as a result of the negligent conduct 
of appellant ? s driver in not taking proper precau¬ 
tions to observe their position and avoid running 
them down. 


“The regulation we have quoted imposed on ap¬ 
pellant’s driver notice that pedestrians had the 
right to use and cross the street. It was therefore 
his duty to keep a lookout and to take proper steps 
to avoid an accident. In Griffith v. Slaybaugh, 58 
App. 1). C. 237, 29 F. (2d) 437, 56 Wash. Law Rep. 

830, we said under nearlv identical circumstances: 

* 

'It is negligence for the driver of an automobile 
not to see pedestrians under such circumstances, 
and it is negligence to so run the machine that in¬ 
jury cannot be avoided after such persons are 
seen.' Plaintiffs’ evidence, if true, amply sustains 
the charge of lack of due care on the part of the 
driver of the truck, and it was for the jury to say 
whether it was true or false. This disposes of the 
alleged insufficiency of evidence to support the 
verdict." (Italics supplied.) 
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The cases at bar are even stronger in plaintiffs’ 

favor on the facts than the case cited above. Ijlaintiff 

Ada V. Peabody was not required in law to anticipate 

that defendant’s automobile would be driven! bv its 

! • 

employee across the crosswalk against the red or 
“Stop” light, and on the wrong side of the street, in 
violation of the traffic regulations. 

In J. Maury Dove Co. v. Cook , 59 App. D. C., 61, this 
Court said: 

“Under the regulation it was the imperative 
duty of the truck driver, as he approached this car 
stop, not only to have his truck under control, but 
to stop it when he saw, or should have seen, that 
the street car had stopped or was ‘about to| stop.’ 
The few seconds’ delay to motorists incident to an 
observance of this sensible and humane regula¬ 
tion is of trivial importance when compared with 
the frightful consequences very liable to ! result 
from its nonobservance. It is a singular and re¬ 
grettable fact that many persons, who in their or¬ 
dinary relationships are scrupulously mindful of 
the safety of others, are prone while driving auto¬ 
mobiles to disregard reasonable regulations de¬ 
signed for the protection of the public as well as 
themselves. It is therefore the dutv of courts not 

i 

only to uphold such reasonable regulations, but, 
in addition, so to construe them as to effectuate if 
possible their humane purpose. 




!# 


“In Zimmerman v. Mednikoff, 165 Wis. 333, 162 
X. W. 349, the court said: ‘In considering this 
question of contributory negligence of the plain¬ 
tiff, however, it must be determined under ajll the 
circumstances surrounding the situation, and one 
of those circumstances is that a person so situated 
has the right to presume that the defendant would, 
comply with the law embodied in the statute and 
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T the ordinance requiring such a stop; in other 
ivords, that he is not required to anticipate that 
defendant is about to violate or is violating such 
provisions / See also 20 R. C. L. 117, 120; 29 Cyc. 
516; 45 C. J. 954, Sec. 512.” (Italics supplied.) 

See also: 

Griffith v. Slaybaugli, 38 App. D. C. 237, 29 F. 
(2d) 437. 

Chr. Heurich Brewing-Co. v. McGavin, 56 App. 
’ D. C. 389, 16 F. (2d) 334. 

Assuming for the sake of argument that Ada V. 
Peabody negligently contributed to her injuries, it is 
obvious that the “Last Clear Chance” to avoid the 
injury was nevertheless within the power of defen¬ 
dant’s employee. The doctrine was expressly pleaded. 
(R. 9, 31). And defendant’s employee Beall himself 
testified to facts making the doctrine applicable. 

Beall did not change the speed of defendant’s auto¬ 
mobile when he “ducked around the man”. The auto- 

mobile was within 15 feet of the south side of Pennsvl- 

•> 

vania Avenue when the light went red on him. He 
saw these ladies, the plaintiff in the intersection, be¬ 
fore the accident occurred; they had just about come 

% 

to a stop; they were looking west up Pennsylvania 
Avenue; he saw these ladies stop; his automobile had 
four-wheel brakes which were in perfect condition. 
Yet, Beall did not sound his horn, or attempt to slow 
down the automobile or apply the brakes. “He took 
it for granted that they [the ladies who were crossing 
oi> proper signal, looking west up the Avenue] would 
give him time to get out of the crossing.” (R. 76.) 
The testimony reveals an almost callous disregard for 
the rights of the pedestrian. 
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II. 


It Was Error to Direct Verdicts on the Groupd That 
There was no Evidence to Show That the Driver 
of Defendant’s Automobile was Then .Acting in 
the Course of his Employment. 


It lias been repeatedly laid down by the decisions of 
this Court that an automobile is a dangerou^ instru¬ 
mentality. 

* i 


Storv v. United States, 57 App. D. C. 3, 16 F. 
(2d) 342. 

Schweinhaut v. Flaherty, 60 App. D. C\ 151, 49 
F. (2d) 533, certiorari denied 283 IIJ S. 864, 
51 S. Ct. 656, 75 L. ed. 1468. 


See also: dissenting opinion of Mr. Justice Robb in 
Turoff v. Burch, 60 App. D. C. 221. 

And see: Moodv v. Stephens (S. C. D. C.l 55 IV. 
L. R. 100. 

And the Supreme Court of the United States .has 
adopted the same view. 

i 

District of Columbia v. Colts, 282 U. Sj. 63, 51 
S. Ct. 52, 75 L. ed. 177. 


In the recent case of Young' v. M.asci, 289 U.l S. 253, 
259, 53 S. Ct. 599, 77 L. ed. 1158, it was said: j 

“The power of the State to protect itsjelf and 
its inhabitants is not limited by the scopej of the 
doctrine of principal and agent. The inadequacy 
of that doctrine to cope with the menacing problem 
of practical responsibility^for motor accidents has 
been widely felt in cases where the injurious con¬ 
sequences are the immediate result of an interven¬ 
ing negligent act of another. Some courtjs have 
held, in actions against the^owner for injuries re¬ 
sulting from the driver’s negligence, that!a pre- 
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sumption of the employment relationship arises 
from the fact of ownership; or that, if the rela¬ 
tionship is proved, a presumption arises that the 
accident occurred within the scope of the employ¬ 
ment. Many courts have extended responsibility, 
without: the aid of legislation, by imposing lia¬ 
bility upon the owner for injuries resulting from 
the negligent operation of the car by a member of 
his family. In some States, including New York, 
the problem was left to the legislature. See Van 
Blaricom v. Dodgson, 220 N. Y. Ill, 115 X. E. 443. 
Its statute makes mere permission to use the car 
the basis of liability in case of negligent injury”. 

In the light of these declarations of public policy, we 
may consider the circumstances surrounding the cus¬ 
tody, control and operation of the defendant’s auto¬ 
mobile. 

It is obvious that plaintiff Ada V. Peabody was 
struck by the defendant’s automobile while it was in 
the continuous possession and control of its employee, 
without detailed supervision or specific direction. The 
Marlboro Implement Company employed Beall and 
furnished him with the automobile under a roving 
commission. Defendant ’s own witnesses establish the 
facts. Beall had been employed by the defendant Com¬ 
pany for many years. He had no particular hours of 
employment, usually getting away from home between 
seven and seven-thirtv in the morning and vcrv seldom 
returning on week days before six o’clock—part of the 
time until eight or nine or mavbe ten. On Saturdays 
he was usuallv through anvwhere from twelve o’clock 
to four or four thirty or five o’clock (R. 74-75). At 
the time of the accident he was living at No. 2231 
Chester Street, Southeast, in the District of Columbia, 
and it was his custom to keep the automobile in the 



i 
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garage on the bach lot of his home. He made his re¬ 
ports personally to the company on Tuesday land Fri¬ 
day, at Marlboro; during the interim he was \ising the 
car going from place to place where he was making col¬ 
lections. He traveled for The Marlboro Implement 
Company, had the territory of Maryland, somewhat 

i 

the Southern territory, and used the car going around 
to the various places as a collector. If in his collec¬ 
tions persons asked him the price of something, he 
would take a memorandum and get an estimajte, or, if 
requested, would place the order. He performed 
duties for the Company in the City of Washington 
from time to time, and went to see persons, ipade col- 
lections, and instituted suits on behalf of the CJompany 
(R. 74-75, 77-81; 81-82; S3). And Beall did pot turn 
the car in to the Company at any time , but kept it at 
his home. (R. 83) The evidence clearly established a 
general and unrestricted custody and use of the defen- 
dant’s automobile. i 


A. There Was Presumptive Evidence That j Defen¬ 
dant’s Automobile Was Being Used in the\ Course 
of its Business. 

In the cases at bar, the pleas of defendant The 
Marlboro Implement Company admit that it ^vas the 
owner of the automobile which struck and injured 
plaintiff Ada V. Peabody; and admit that Hojvard I. 
Beall was its employee (R. 18-19, 41-42). The evidence 
established the ownership of the automobile by defen¬ 
dant, and the general custody and control thereof by 
its employee Beall without detailed supervision jor spe¬ 
cific direction under a roving commission. The de¬ 
fense asserted by defendant was that at the time of the 


i 
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occurrence Beall was operating the automobile on an 
errand of his own. (R. 18-19, 41-42.) But mere own¬ 
ership of the automobile by defendant, and the em¬ 
ployment by defendant of the operator is alone suf¬ 
ficient to raise a presumption of fact that at the time 
plaintiff Ada V. Peabody was injured, the car was be¬ 
ing used in the course of the defendant’s business. Yet 
the trial justice directed verdicts in defendant’s favor 
on the grouhd that, as a matter of law, there was no 
evidence to show that the driver of defendant’s auto¬ 
mobile was then acting in the course of his employ¬ 
ment. This Court has recentlv held such action bv the 

* * 

trial court reversible error. 

In Callas v. Independent Taxi Owners Association, 

Incorporated,-App. I). C.-, 61 W. L. R. 452, 

453 (decided May 29, 1933); (certiorari denied (Octo¬ 
ber 16, 1933), 290 U. S. XXI (Preliminary Print), — 
S. Ct. —, 78 L. ed. (Advance Opinions) 84), it was said 
in reversing the action of the trial court in directing a 
verdict for the defendant Association: 

“The president of the corporation, called by the 
plaintiff as a witness of necessity, on cross-exam¬ 
ination testified that the company did not own any 
cabs; had never owned one; and that Schou had 
never been a member of the association. 

Thereafter, upon argument of its motion for a 
directed verdict, the company contended that there 
was no evidence that Schou was a member, ser¬ 
vant, or 1 agent of the association, or to show any 
connection whatever between Schou and the com¬ 
pany at the time of the accident. 

But the charter of the company was in evidence 
showing its authority to operate taxicabs; the car 
was operating as a taxicab at the time of the ac¬ 
cident, bearing the peculiar colors and trade name 
of the defendant company; and consequently was 
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legally presumed to be in the custody apd on the 
business of the person whose name it bore. 

IT liether the effect of this presumption was 
overcome by the testimony of the president of the 
company that it did not own a cab, and Ills intima¬ 
tions that it was not in the cab business, was a 
question of fact for the jury, and consequently its 
decision as a question of law by the c'ourt was 
error. 

‘So far as the liability of the defendant!was con¬ 
cerned, the plaintiff’s case rested wholly upon a 
presumption. There was no direct evidence as to 
who was the owner of the truck that infljicted the 
injury, nor as to who was in charge of it when the 
collision occurred. There was evidence, however, 
that, the truck bore the name of the defendant com¬ 
pany. This was sufficient to establish pot only 
prima facie that the defendants were thh owners 
of the truck, but also that it was then ip, charge 
of their servant or employee. This was Presump¬ 
tive evidence, and as has frequently beep ruled, 
was quite sufficient to carry the case to the jury. 1 
Holzheimer et ux., Appel, v. Lit Brothers, 262 
Pennsylvania 152; Joyce v. Copel, 8 Carrington & 
Payne 785; Edgeworth v. AYood, 58 X. J. Law 467; 
Wonderhorst B. Co. v. Amrhinc, 98 Md. 406; 
Geiselman v. Schmidt, 106 Aid. 580; parz v. 
Fleischmann Co., 271 S. W. 361; Shaughnessy v. 
Director General of Railroads, 274 Pp. 415.” 
(Italics supplied) j 

Plaintiffs filed motions for new trials in the cases at 
bar (R. 20, 43), assigning among other grounds the 
very principles stated above. The motions were over¬ 
ruled and judgments entered for the defendant herein 
on May 26, 1933. (R. 20, 43.) Thereafter, on May 29, 
1933, this Court rendered its opinion in Callas V. Inde¬ 
pendent Taxi Owners Association, supra , whereupon 

i 

! 

i 
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plaintiffs moved the trial court to vacate the judg¬ 
ments so entered, and to rehear and grant their mo¬ 
tions for new trial, on the ground that the decision 
rendered bv this Court was controlling as to some of 
the grounds presented on their motions for new trial. 
(R. 21-23, 44-45.) The trial justice overruled the lat¬ 
ter motions also. (R. 23, 43.) It is submitted that the 
trial court erred in failing to follow the decision of this 
Court. 

Talarico v. Baker Office Furniture Co., 298 Pa. 211, 
149 A. S83, is another case holding that the question 
whether the automobile was being operated in the 
course of the defendant’s business is customarily one 
for the jury. Upon a motion made by the defendant 
for judgment non obstante verdicto , the appellate 
court said: 

“ ‘At about 10:30 P. M. on March 1, 1927, plain¬ 
tiff’s husband, a street sweeper employed by the 
City of Pittsburgh, while engaged at his work, 
* * * was struck by a truck owned by defendant 
and bearing its trade-name. Defendant admitted 
formally that the driver of the truck was its em¬ 
ployee and that he was negligent in the operation 
of [the] car, but contended that he had abandoned 

its business shortlv after 5 o'clock P. M. on the 

% 

day of the accident, and had gone on a mission of 
his own. In support of this contention, defendant 
offered evidence [tending to show that the acci¬ 
dent happened when the driver was using the 
truck for his own purposes]. 

“ ‘Plaintiff offered no evidence to contradict de¬ 
fendant’s testimony relative to the duties of the 
driver aikd his movements on the night in ques¬ 
tion. She relied entirely upon the presumptions 
arising from the fact that the vehicle which caused 
the injury was a business automobile bearing de- 
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fendant’s trade-name and in charge of its em¬ 
ployee. When these presumptions arise from 
proven facts, they ordinarily entitle plaintiff to 
have the case submitted to a jury. Tips rule is 
discussed in all its aspects in the comparatively 
recent case of Hartig v. American Ice Coi, 290 Pa. 
21, 137 A. 867. The applicable general hiles are 
stated thus: “Where the evidence produced by 
plaintiff, if believed, is sufficient to prove that he 
was injured by the negligence of one in cjharge of 
a business automobile, bearing the trade[name of 
defendant, displayed thereon in such a mjanner as 
trade or business names are usually placed on ve¬ 
hicles used for trade or business purposes, these 
facts are sufficient (1) to raise the presumption 
that the car in question was owned by defendant 
and was being used by the person in charge there¬ 
of for defendant’s business purposes; and (2) 
when such presumptions so arise, they entitle 
plaintiff to have his case submitted to the jury 
(a) unless plaintiff himself shows in the! presen¬ 
tation of his case that, as a matter of fact;, the car 
did not belong to defendant or was not being used 
in his business, or (b) unless, in the testimony pro¬ 
duced, defendant is able to point to evidence of 
‘indisputable physical conditions’ or ‘facts’, or to 
show in the evidence some indisputable basis for 
‘mathematical tests’, which demonstratively over¬ 
come the presumptions in plaintiff’s favor, * * * 
[or] (c) where, in addition to the uncontradicted 
oral evidence on the side of defendant, (showing 
no liability, there is admittedly genuine or unat¬ 
tacked documentary evidence which relieves de¬ 
fendant from the possibility of liability.”; 

“ ‘Defendant contends that the present case 
falls within subdivisions (b) and (c) of I the ex¬ 
ception to the general rule above stated. The “in¬ 
disputable physical conditions” on which it relies 
are (1) that the truck contained no merchandise 
after the desk had been delivered; (2) fhat the 
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shipper left tlie warehouse at 5 o'clock and locked 
the door, making* it impossible for the driver to 
return to the warehouse and procure other goods; 

(3) that the accident took place more than five 
hours after the driver's working dav ended; and 

(4) that the place of the accident is far removed 

from the warehouse, and the truck was proceeding 

away from the warehouse and not toward it. The 

“unattached documentarv evidence” is a deliverv 

• » 

blank showing the order upon which the desk was 
shipped and the receipt of the American Railway 
Express'Company showing delivery of the desk to 
it at 5 o’clock. 


“ ‘The physical facts and mathematical tests 
theory are not applicable to this case. The facts 
here are not of the kind included in the term “in¬ 
disputable physical condition'’, nor do they fur¬ 
nish the basis for mathematical tests demonstra¬ 
tively overcoming the presumptions in plaintiff’s 
favor. The defendant's ease rested entirety upon 
oral evidence which. under the authority of Hartig 
r. American Ice Co., supra, and the pertinent cases 
preceding it. must go to a jury. Nor is the docu¬ 
mentary evidence of the character which relieves 
the defendant from the possibility of liability.’ ” 
(Italics supplied) 


In Ferris v. Sterling, 214 X. V. 249, 10S X. E. 406, 
Ann. Cas. 1916 D. 1161, Mr. Justice Cardozo writing 
the opinion of the New York Court of Appeals, said: 

“The action is brought to recover damages for 
injuries resulting in death. The defendant ’s son, 
while in charge of an automobile, ran down a mo¬ 
torcycle, and killed the man who was on it. Both 
father and son assert that the car was the son’s. 
Both assert also that the son at the time of the col¬ 
lision was using the car for his own pleasure, and 

not in the father’s service. Tliev sav that the car 

•< • 

was given to the son on his twenty-first birthdav. 
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July S, 1912. They are corroborated to soiiie extent 
by the manager of the company that sold it. The 
license, issued bv the secretary of state, was made 
out, however, in the father’s name. The fire in¬ 
surance policy and the accident insurance! policies 
were issued in the same form. Both faflier and 
son claim that the form of the license and of the 
policies was due to a mistake. Much of jthe evi¬ 
dence offered by them to prove this mistake, was, 
however, excluded. To this we shall refer later. 
The inference of control by the defendant was 
helped out by the nature of his business. |He was 
a livery stable keeper, but for some years he had 
been ill, and because of illness he had left the man¬ 
agement of his business in large measure to his 
son. He concedes this, but asserts that the busi¬ 
ness did not include the running of this car. He 
maintains, also, that at the moment of tlie colli¬ 
sion the son was using the car for pleasure only. 
They had gone together to see a physician.j When 
this errand was over, the father went home, and 
the son went on alone. The father says thht there 
was no conversation as they separated. The son 
says that the father reminded him that his time 
was his own and the car was his own, apd sug¬ 
gested that he take a ride. During the ride that 
followed, the collision occurred. 

###***# j*# 

“In the case at bar, however, the trial judge 
charged the jury that if the son owned the car, the 
defendant was not liable, and that even if the de¬ 
fendant owned it, there was no liability unless the 
son at the time of the collision was engaged in the 
defendant 's business. These instructions rhust be 
accepted as the law of the case. Accepting them, 
we must, none the less, hold that the plaintiff made 
out a case to be submitted to the jury. Thejlicense 
number of the car, coupled with evidence that the 
defendant held the license, was prima facie proof 
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that the defendant was the owner. It was more 
than that: it was prima facie proof that the cus¬ 
todian of the car was then engaged in the owner’s 
service. [Citing cases.] ‘The property being 
proved to belong to the defendant, * * * a pre¬ 
sumption arises that it was in use for his benefit, 
and on his own account.’ * * * This presump¬ 

tion was not destroyed, as a matter of law, by 
the testimony for the defendant. Even though 
his explanation of the use of the car would ab¬ 
solve him if credited, the question whether it 
should bo credited was one of fact for the jury. 
* * * The defendant and his son were not called 
as the plaintiff’s witnesses, and their narrative 
was not without its suspicious or improbable fea¬ 
tures. The jurv mav not have believed the son’s 
statement that as lie went forth on this ride the 


father said to him, vour time is vour own, and the 
car vour own. Thev mav have thought that wit- 


nesses who would falsely disclaim ownership of 
a car would falsely disclaim responsibility for its 
management. These and like considerations were 
for them. The motion to dismiss the complaint 
was, therefore, properly denied.” 


Mullins v. Ritchie Grocer Co., 183 Ark. 218, 35 S. W. 
(2d) 1010, is almost identical on the facts with the 
cases at bar as to the custody and operation of the 
defendant’s automobile. There Mullins instituted his 


action against the Grocer Co. to recover damages for 
personal injuries alleged to have been caused by the 
negligence of defendant’s salesman in operating its 
automobile. The trial court directed a verdict for de¬ 


fendant. Upon appeal, the case was reversed, the ap¬ 
pellate court saying: 


“Evidence for appellant showed that John 
Lewis, at the time the accident occurred, was em¬ 
ployed by the Ritchie Grocer Company, a corpo- 
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ration, in the capacity of traveling salesnian, and 
that, for his use in the discharge of his duties, the 
Ritchie Grocer Company furnished him an auto¬ 
mobile. His duties were to sell goods anct collect 
for them for the Ritchie Grocer Company.| At the 
time of the accident, Lewis was returning from in 
the direction of East Field, which was a collection 
of stores east of the citv of El Drado, and which 
was a part of the territory in which he sold goods 
and collected for the same. The car furnished 
him in his work by the Ritchie Grocer Company 
was allowed by it to be kept in his possession and 
under his control all the time. The accident hap¬ 
pened at about 11 o’clock Saturday night tjie 14th 
of September , 1929. 

“On cross-examination, the credit man jand of¬ 
fice manager of the Ritchie Grocer Company, who 
testified to the above facts, said that, unjder his 
contract with the Ritchie Grocer Company, Lewis 
was not required to work on Saturday ajnd had 
that day for himself. j 

*#**##*i## 

“Appellant offered to prove by John {Marian 
Dobson that he saw John Lewis near Easjt Field 
or Gregorv Citv, as it is sometimes called, be- 
tween 5 and 6 o’clock in 1 lie afternoon on the 14th 
da>" of September, 1929, and helped him change a 
casing on his car. While they were dojmg so, 
Lewis told witness that he was trying to j collect 
some accounts or bills for the Ritchie Grocer Com¬ 
pany. The court excluded this offered evidence 
from the jury. 

********* 

“The principal question involved upon the ap¬ 
peal is whether or not, under the proof of the 
facts stated, the court should have submitted the 

7 i 

case to the jury. 
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“The doctrine is settled in this state that, if the 
automobile causing the accident belongs to the 
defendant and is being operated at the time of the 
accident by one of the regular employees of the 
defendant, there is a reasonable inference that at 
such time he was acting within the scope of his 
employment and in the furtherance of his mas¬ 
ter's business. The inference or presumption of 
fact, however, may be rebutted or overcome by 
evidence adduced bv the defendant during the 
trial. Where the evidence on this point is con¬ 
tradictory, the question is one for the jury. Where 
the facts are undisputed, and uncontradicted, it 
becomes a question for the court. Healev v. Cock- 
rill, 133 Ark. 327, 202 S. W. 229, L. R. A. 1918D, 
115; Bizzell v. Hamiter, 168 Ark. 476, 270 S. W. 
602; and Hunter v. First State Bank of Morrilton, 
181 Ark. 907, 28 S. W. (2d) 712.” [On rehearing 
the court modified this statement, adopting the 
view that the question arises from a presumption 
of fact which must necessarily be determined by 
the jury. See infra.] 


Distinguishing a case cited by defendant as justify¬ 
ing the direction of the verdict by the trial court, the 
opinion continues: 

“In the Hunter Case, the undisputed evidence 
showed that tlie employee did not have general 
control over the automobile at all times, but was 
only allowed to keep it over night on special occa¬ 
sions. He not onlv was not allowed to use it on 
Sunday, but the terms of his employment did not 
require him to do so. Here the facts are essen¬ 
tially different. Lewis, a salesman and collector 
for the Ritchie Grocer Company, was furnished an 
automobile by the company to use in the further¬ 
ance of his master’s business. He was in the 
general employ of the master, and was allowed 
the exclusive use and control of the automobile. 


29 


The accident happened on a week day; and, under 
the authorities above cited, this made al prima 
facie case in favor of appellant upon proof |of neg¬ 
ligence. The negligence of Lewis was proved, 
and, in fact, was conceded by counsel for appellee. 
The prima facie case made by proof of the facts 
stated was not overcome merely by proof that 
Lewis, by the terms of his employment, was not 
required to work on Saturday. Such evidence was 
a circumstance onlv tending to show that he was 
not acting in the course of his employment; at the 
time the accident occurred. Neither can it jbe said 
that the fact that the accident occurred! at 11 
o’clock, which was after usual business j hours, 
overcomes or defeats the prima facie case made 
by appellant. It is a matter of common knowledge 
that servants in the discharge of their dutiejs often 
are delayed or prevented from completing their 
work during usual business hours. In the present 
case, the fact that the order blanks of the cojmpany 
were in the ear was a circumstance, however! slight, 
it might be deemed by the jury, tending t6 show 
that Lewis was in the furtherance of the business 
of the company at the time the accident occurred. 
See Duckworth v. Stephens (Ark.), 30 S. W. (2d) 
840. i 

4 ‘The excluded proof also tended to establish 
that fact. It will be remembered that appellant 
offered to show by witness that he helped John 
Lewis to repair his automobile between 5; and 6 
o’clock in the afternoon near Gregory City, and 
that, while doing so, Lewis told him he was trying 
to collect some accounts or bills for the Ritchie 
Grocer Company. It is true that it is well settled 
that the fact of agency cannot be established by 
evidence which was not attempted to be Contra¬ 
dicted. The offered evidence was for the piirpose 
of showing that Lewis was acting in the further¬ 
ance of his master’s business or in the course of 
his employment as traveling salesman in a! place 


i 

i 
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where his duty called him, and the evidence was 
competent for that purpose. Hence the court 
erred in excluding it and erred in taking the case 
from the jury by directing a verdict for appellee.” 


On rehearing the court said: 

“We adhere to our ruling that the defendant's 
ownership of the car, coupled with proof that the 
driver at the time of the accident was in the regu¬ 
lar employment of the defendant as salesman and 
had general charge of the car, raises a presump¬ 
tion that he was acting within the scope of his 
authority. In this connection it may be stated 
that there is a distinction between presumptions 
of law and presumptions of fact which is clearly 
and fully stated in Wigmore on Evidence, vol. 5 
(2d Ed.) Sec. 2491. * * * 

“The presumption with which we are dealing in 
the present case is not a legal presumption, but is 
an inference or presumption of fact. Its existence 
is called into being by proof introduced on the 
subject and not by any statute dealing with the 
question. This being so, the opposing evidence 
must be weighed by the jury, for the reason that 
under article 7, Sec. 23, of our Constitution, the 
jury is the judge of the facts proved. The rule 
is stated fn 6 Labatt on Master and Servant (2d 
Ed.) Sec. 2291 A, as follows: ‘A servant may be 
presumed prima facie to have been acting in the 
course of his employment, wherever it appears, 
not only that his master was the owner of the given 
instrumentality, but also that, at the time when the 
alleged tort was committed, it was being used un¬ 
der conditions resembling those which normally 
attended its use in connection with the master’s 
business.’ 

“In the present case, the evidence showed that 
the negligence of the driver of the automobile was 
the proximate cause of the accident, and the un- 
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disputed evidence showed that the driver was reg¬ 
ularly employed by the defendant and Was in¬ 
trusted with the use and care of the autoinobile. 

“The declaration of the driver on the afternoon 
before the injury was made on a week d^y, at a 
time and place where his duties called hi^n. His 
statement tended to show that he was acting in the 
course of his employment, and was admissible to 
show that he was acting within the real and ap¬ 
parent scope of his authority, and not for the pur¬ 
pose of establishing his agency, which had already 
been established by undisputed evidence, j It was 
admissible as tending to show that he was actin': 
within the course of his employment as if he had 
sold goods or collected accounts on that day and 
his employer had claimed that he was notj acting 
within the course of his employment.” 

See also Healv v. Bernstein, 168 N. Y. S. 44.j 

In tlie cases at bar the defendant is a corporation 
whose affairs must necessarily be conducted tjhrough 
its officers and agents. Only oral testimony w^s pro¬ 
duced in support of its contention that at the time of 
the occurrence, its automobile was being used by its 
employee on a personal errand of his own, and not in 
the course of its business. Beall had no particular 
hours of employment. He testified that his hburs on 
week-days might be anywhere from 7:30 A. M. jto 8:00 
or 9:00 or even 10:00 o’clock at night. On Saturdays 
he usually worked anywhere from 12:00 o’clock to 
4:00 or 4:30 or 5 o’clock. Bui on this particular Sat- 

i 

urday when Ada V. Peabody was injured , he finished 
somewhere between 1:00 and 2:00 o’clock. (K. 174-75.) 
It is submitted that it was for the jury to determine 
the credibility and weight to be given the testimony of 
this “interested” witness. The trial justice could not 
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assume the functions of the jury and accept Beall’s 
testimony as absolute verity. Furthermore, the ap¬ 
pearance of defendant’s president, Dr. J. Chester 
Pyles, at the precinct police station after the accident, 
and his statements and conduct thereat, was a ratifica¬ 
tion and sanction of Beall’s use of the car. (R. 60. 
72-73, 74.) The mere statements by W. E. Pyles (R. 
81) and I)r. J. Chester Pyles (R. 83) that Beall had 
not been given instructions to perform any work for 
defendant Qii that Saturday are not conclusive. Beall 


worked without supervision or specific direction. He 


was employed under a roving commission. 


B. The Trial Court Erred in Excluding Evidence as 
to the Character and Scope of Beall 9 s Employ¬ 
ment. 

The defendant’s pleas expressly admit the employ¬ 
ment of Beall. His a gene v for defendant and general 
custodv and control of its automobile were established 
beyond doubt. During the trial the plaintiffs repeat - 
edlv sought to introduce evidence as to the character 
and scope of Beall’s employment. Testimony was re¬ 
peatedly offered as to statements made by Dr. J. Ches¬ 
ter Pyles, president of defendant The Marlboro Im¬ 
plement Company, showing its employment of Beall, 
and Dr. Pyles’ presence both at the Fifth Police Pre¬ 
cinct and at Dr. Esch’s home in the interest and on 
behalf of defendant. The testimony was tendered and 
excluded, and any further inquiry along that line was 
forbidden. The plaintiffs reserved their exceptions. 
(R. 60-61, 71-74.) It is submitted that the trial court 
erred in its rulings. 

The defendant in these cases is a corporation which 
must necessarily speak through its officers and agents. 
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Here the testimony offered was not testimony as to 

w I * 

admissions by its officer of negligence in the operation 
of its automobile. There it might be questioned 
whether to admit negligence on its part wajs within 
the scope and authority of its president. The evi- 
dence offered, however, was within the express or im¬ 
plied authority of an officer of a corporation. The 
president has authority to employ persons in Ithe con¬ 
duct of its business and to define their duties! and as¬ 
sign their tasks. The statements of Dr. Pvles were 

v " x * I 

competent original evidence. 

The employment of Beall by defendant was admit¬ 
ted and established. Statements made bv Beall as to 

mt 

the character and scope of his employment were like¬ 
wise admissible. Tliev were not offered as admissions 
of negligence in the operation of the defendant’s auto¬ 
mobile. Yet the trial court excluded them. (R. 54-55, 
58-60, 71-72.) | 

In Rhone v. Try Me Cab Company,-App. D. C. 

-, 61 W. L. R. 450 (decided May 29, 193|3), this 

Court said: | 

I 

“In the trial court the plaintiff asked tjhe vice- 
president of the company on cross-examination 
three questions tending to bring out the | precise 
relations of the company to the owner and the 
driver of this cab, namely: 

i 

1. What agreement was there between tlife owner 

of this cab a^nd the Try Me Cab Company jvith re¬ 
spect to the operation of the cab! j 

2. What could the Try Me Cab Companjy do to 
the driver of such a cab as this ii he refused to go 
in response to a call received at the officej of the 
company ? 
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3. Difl the Try Me Cab Company provide a ga¬ 
rage for the repair of such cabs as the one here 
involved ? 

Objections to these questions were sustained, 
and they were excluded. But we consider them 
material to the full development of the ease, es¬ 
pecially in view of the elaborate and detailed aver¬ 
ments of tlie pleas, and if the case should be re¬ 
tried we are of opinion that these questions might 
well be admitted, if again presented. 


7 7 


See also Mullins vs. Ritchie Grocer Co. (supra, p. 
26). 

In Adams Express Co. v. Berry & Whitmore Co., 
35 App. I). C. 208. 212, this court said: 

“We will first consider the competency of the 
testimony of appellee’s attorney to the effect that 
an agent of appellant stated to him, when said 
agent called to talk over a settlement of the claim, 
that the package had been embezzled bv oim of 
appellant’s employees. A review of the circum¬ 
stances surrounding this statement demonstrates 
its admissibility. Appellant does not deny that 
its agent called upon appellee’s attorney at the 
time and for the purpose stated, that he was au¬ 
thorized so to do, or that he made the statement 
accredited to him. When the agent made said 
call, he did so as the avowed representative of ap¬ 
pellant to negotiate for a settlement of the claim 
in question. His acts, so far as within the course 
of his employment and the actual or apparent 
scope of his authority, were the acts of his prin¬ 
cipal. As to the admissions of an agent, while 
tliev mav never be used to prove the agencv, tliev 
are binding on the principal, once the relation of 
principal and agent is established, so far as within 
the agent’s employment and authority.” 

See also Russell v. Washington Savings Bank, 
23 App. D. C. 39S, 406. 
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One of the principal issues in the case at bar was 
whether the employee, Beall, was acting in thej course 
of his employment when he struck and injured Ada V. 
Peabody. That would necessarily depend on tlje char¬ 
acter and scope of his employment. Defendants wit¬ 
nesses Beall, W. E. Pyles, and Dr. J. Chesteif Pyles, 
assert that Beall was only a collector for the company. 
But their testimony repeatedly shows the statements 
to be untrue. Beall testified * 4 that he 1 ravelled ior the 
Marlboro Implement Company, that he had the terri¬ 
tory of Maryland, somewhat the southern territory, 
and used the car going around to the various places as 
a collector: he does not think he told Mr. Peabody that 
he sold materials and other products of the Marlboro 
Implement Company, is sure he did not tell hpn that; 
told him it was his business to represent the Mjarlboro 
Implement Company as a collector.” (R. 79-8(1) Yet 
the business cards which Beall gave to both Ada V. 
Peabody and John T. W. Peabody contradict hip state¬ 
ment. (R. 54, 78-79.) That Beall took orders for 
goods and sold materials is established by hjis own 
testimony. (R. 77-78.) The facts are not deikied by 
defendant’s other witnesses. (R. 81-82, 83-84j.) To 
the contrary his other duties are conceded. In spite of 
this equivocal testimony, the plaintiffs were not per¬ 
mitted to introduce testimony to develop the character 
and scope of the employment, and were precluded 
from further inquiry along that line. It is submitted 
that this was reversible error. 









36 


m. 

Defendant May Not Place a Dangerous Instrumentality 
in the Hands of an Incompetent Employee, or in 
the General Charge of One Who Will Not Obey 
Its Instructions to Use it Only on Company Busi¬ 
ness, and Then Seek to Avoid Liability on the 
Ground That it Was Being Used by the Employee 
on a Personal Errand. 

The dangerous character of an automobile and the 
public policy with respect to responsibility for its op¬ 
eration, have been shown above (supra p. 17 et seq.). 
It is submitted that The Marlboro Implement Com¬ 
pany may not avoid liability in these cases on the 
ground that its employee Beall was using the car on 
an errand of his own. Here was a business automo¬ 
bile furnished bv the defendant for use bv its cm- 

* % 

ployee, given into his continuous, general possession 
and control, without specific supervision and direction, 
under a roving commission. Yet the defendant seeks 
to avoid liability on the ground that at the moment the 
injuries were inflicted the automobile was not being 
used in the course of its business. 

But Mr. Justice Brandeis says in Young v. Masci, 
2S9 U. S. 253, 259, 53 S. Ct. 599* 77 L. ed. 1158: 

“The power of the State to protect itself and 
its inhabitants is not limited by the scope of the 
doctrine of principal and agent. The inadequacy 
of that doctrine to cope with the menacing prob¬ 
lem of practical responsibility for motor accidents 
has been widely felt in cases where the injurious 
consequences are the immediate result of an inter¬ 
vening negligent act of another.’’ 


I 

i 


i 

i 
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Scliweinhaut v. Flaherty, 60 App. D. C. 15l, 49 F. 
(2d) 533, certiorari denied 283 U. S. 864, 5li S. Ct. 
656, 75 L. Ed. 1468, was a case wherein the driver of 
defendant’s taxicab injured a pedestrian whilie driv¬ 
ing a woman companion to her home after having in¬ 
vited her to go with him while he had his supper. In 
holding the master liable for injuries negligently in¬ 
flicted while so doing, this Court said: 


‘‘And so here we are asked to hold in effect that 
defendant cannot be held liable because the driver 
of his cab was at the time of the injury tb plain¬ 
tiff using the same in violation of the njaster’s 
rule, and this too, notwithstanding it is n\pt con¬ 
tested he ivas then in the master's employ and 
rightfully in possession of the cab. This we think 
is not and should not be the law. We cannbt shut 
our eves to the fact that an automobile, in the 
crowded conditions of street traffic as it exists to¬ 
day in large cities, is, as was declared by Air. Jus¬ 
tice Sutherland in the recent case of -District of 
Columbia v. Colts, 282 U. S. 63, 51 S. Ct. |52, 53, 
75 L. ed. 177, decided Nov. 24, 1930, ‘potentially, a 
dangerous instrumentality’, nor to the further 
fact, of universal knowledge, that the fatalities 
due to its use, as shown in the published state¬ 
ments of state bureaus and insurance companies, 
approach those of modern warfare. Nor likewise 
are we unmindful of the fact that conditions in 
this respect are growing worse rather than better. 

“In these circumstances, it seems to us the duty 
of the courts to indulge no subtle reasoning in ex¬ 
tending the doctrine of nonliability to the j owner 
of such an instrumentality who, in his search of 
gain and profit, places one of these in irrespon¬ 
sible hands, but rather to require of him siich su¬ 
pervision of his servant as will avoid disobedi¬ 
ence to and disregard of his rules, or, failing so 
to do, when injury occurs to a stranger, tojshoul- 


i 

i 

i 

i 

i 





der the responsibility. Hence we are of opinion 
that whatever mav be the rule in the case of a 
private chaulfeur who, in violation of his master's 
orders, takes his private automobile and uses it 
without the master’s knowledge and for the ser¬ 
vant’s purposes alone, or, in the case of one en¬ 
trusted for the moment by its owner with an au¬ 
tomobile for a specific purpose who, in disregard 
of that purpose, uses it for another, the rule in 
the case of one who, as a carrier of passengers for 
hire, places an automobile in the hands of a ser¬ 
vant for the purpose of soliciting and obtaining 
fares and transporting them from one part of 
the city to another, and who, in such circum¬ 
stances, admittedly would be liable to a pedestrian 
negligently injured by the servant, should reason¬ 
ably be held to include liability for an injury in¬ 
flicted by the negligence of the servant where that 
servant, in violation of the master’s rules, is, as 
was here the case, transporting free a friend to 
her lipme near by. There is, we think, nothing 
novel in such a rule. Precisely the same propo¬ 
sition was many years ago announced by the Su- 
preme Court in an action against a railroad com¬ 
pany in a case in which an injury was caused 
through the negligence of an employee in disre¬ 
gard of the general orders or special command of 
the employer. Philadelphia & Reading JR. Co. v. 
Derby, 14 How. 468, 487, 14 L. Ed. 502. In that 
case, Mr. Justice Grier, speaking for the court, 
used this striking language: ‘Nothing but the most 
stringent enforcement of discipline, and the most 
exact and perfect obedience to every rule and or¬ 
der emanating from a superior, can insure safety 
to life and property. The entrusting such a pow¬ 
erful and dangerous engine as a locomotive, to 
one who will not submit to control, and render im¬ 
plicit obedience to orders, is itself an act of neg¬ 
ligence, the ‘causa causans’ of the mischief; 
while the proximate cause, or the ipsa negligentia 
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i 

i 
i 

| 

i 
! 
j 
i 

which produces it, may truly be said, in most 
cases, to be the disobedience of orders by the ser¬ 
vant so entrusted. If such disobedience clould be 
set up by a railroad company as a defenc^, when 
charged with negligence, the remedy of Ithe in¬ 
jured party would in most cases be illusive, dis¬ 
cipline would be relaxed, and the danger tojtlie life 
and limb of the traveler greatlv enhanced. Any 
relaxation of the stringent policy and principles 
of the law affecting such cases, would be! highly 
detrimental to public safety.” (Italics supplied.) 


Under the principles stated above, it is submitted 

_ i 

that defendant The Marlboro Implement Company is 

! 

liable for the injuries inflicted on Ada V. Peabody by 
its business automobile while in the possession and 
general control by its employee Beall. The defendant 
may not avoid liability by asserting that at tljie time 
of the injury the employee had departed from the 
course of liis employment. 

i 

1 

CONCLUSION. ! 


The plaintiffs were deprived of substantial! rights 
by the action of the trial justice in directing the ver¬ 
dicts against them. The credibility of the witnesses 
and the issues of fact were unquestionably for the jury 
to determine. It was error for the trial court) to as¬ 
sume its functions. Upon the evidence adduced, and 
the authorities cited, it is submitted that thq judg¬ 
ments of the court below should be reversed with direc¬ 
tions to grant the plaintiffs new trials herein, j 

i 

Respectfully submitted, 


Leonard J. Ganse, 

Charles W. Arth, 

Attorneys for Appellants. 
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BRIEF FOR APPELLEE. 

j 

Statement of the Case. 

i 

I 

The appellant Ada V. Peabody and her husband, 
the appellant John T. W. Peabody, filed suits in the 
Supreme Court of the District of Columbia against 
the appellee, The Marlboro Implement Compahy, a 
corporation, by reason of injuries and damages al- 

! 

i 

i 


i 

i 

i 

! 

i 
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leged to have been sustained by the appellants by 
reason of an automobile accident which occurred 
about 4:30 P. M. on June 28th, 1930, at Pennsyl¬ 
vania Avenue and lltli Street, Southeast, Washing¬ 
ton, D. C. The suits were consolidated for trial, 
which trial resulted in judgments in favor of the 
appellee, The Marlboro Implement Company, from 
which these appeals have been taken. 

At the time and place in question, Mrs. Ada V. 
Peabody, in company with her mother-in-law and 
aunt, was walking in a westerly direction on the 
south side of Pennsvlvania Avenue. When thev 

i * 

reached lltli Street, the mother-in-law left Mrs. 

Peabodv and her aunt and crossed to the west side 
•> 

of 11th Street between north and southbound traffic. 
Mrs. Peabody and the aunt, however, stopped and 
did not step off the curb until Mrs. Peabody saw that 
everything was clear. Then Mrs. Peabody stepped 
off the curb and had gone only three or four feet 
when she was struck (R. 53). Mrs. Peabody testi¬ 
fied that she did not have occasion to observe the 
traffic light when she stepped off the curb (R. 53) 
and that she did not look at the traffic light at that 
time and did not look to see whether appellee’s auto¬ 
mobile Was coming, but had taken just two or three 
steps off of the curbstone when she was struck (R. 
57). She did not see the automobile at all before it 
struck her (R. 53). Just prior to the collision How¬ 
ard I. Beall, who was operating the automobile in¬ 
volved in the collision (R. 74), was proceeding in a 

southerlv direction on 11th Street. When he reached 
* 

the intersection of Pennsylvania Avenue the traffic 
light was green for him to proceed. He was driving 


! 


at a speed of about fifteen or twenty miles an hour 

i 

and as he entered the intersection, another south¬ 
bound automobile, going at a faster speed, passed 

i 

Mr. Beall and then turned toward the right in front 
of Mr. Beall for the purpose of getting into position 
and stopping until the light should change to green 
for east and westbound traffic, so that the operator 

i 

of the second machine could complete the rotary left- 
hand turn, then provided for by the Regulation^ (R. 
75). The distance across the intersection is 135 to 
140 feet. When the second machine passed Mr. 
Beall and swung to the right and got in a 45-degree 
angle, this caused Mr. Beall to slow up considerably 

i 

and to make a turn to get around the second machine 
in order to proceed. Before Mr. Beall could clear 
the intersection the light controlling 11th Street 

i 

traffic turned to red (R. 75), Mr. Beall being within 
fifteen feet of the south side of Pennsylvania Ave¬ 
nue when the light turned red (R. 76). Mr. Beall 
saw Mrs. Peabody and her aunt in the interseqtion 
and saw them stop and took it for granted that they 
would give him time to get out of the crossing^ but 
when his machine was five or six feet from them, 
Mrs. Peabody stepped right ahead of her aunt ;and 
was struck, the aunt remaining still (R. 76). |The 
driver of the second machine had brought his cajr to 
a stop waiting to make the left-hand turn and was 
just ready to start vdien Mr. Beall cut around in 
front of it. When the driver of the second car made 
the turn his car was about six feet from the south 
curb of Pennsylvania Avenue (R. 62). Mr. Beall’s 
car passed in front of the second car (R. 63). 


i 
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The automobile which was driven by Mr. Beall 
was admittedly the property of the appellee, The 
Marlboro Implement Company, and the license tag 
was in its name (R. 75). Mr. Beall was a collector 
for the Implement Company which had no office or 
store other than at Marlboro, Maryland. He had no 
particular hours of employment, but usually left 
home about 7:30 A. M., and returned at 6:00 P. M. 
(R. 74). He usually never worked on Saturday 
afternoons (R. 82). On Saturdays he usually got 
through from 12 o’clock to 5 o’clock. On this par¬ 
ticular Saturday he finished between one and two 
o’clock, and came to his home in Washington. There 

was no more work that he had to do that dav for the 

* 

Implement Company after one or two o’clock. 
When Mr. Beall got home that Saturday between 
one and ^wo o ’clock, he washed and polished the car 
and fooled around the house a little while, and then 
about four or half-past four, drove the car to Sears, 
Roebuck, on his own personal business. At Sears, 
Roebuck he purchased some socks and neckties for 
his own use and was proceeding home when the col¬ 
lision occurred. The agreement he had with The 
Marlboro Implement Company was that the car was 
to be used only for Company business (R. 75). 
Wlien he got back to his home his wife saw that he 
had a small package, which he opened up on the din¬ 
ing room table and there were some new ties and 
socks in the package (R. 82). He made no collec¬ 
tions in the District of Columbia all day that Satur¬ 
day and collects in the District of Columbia only on 
special accounts. He had collected that Saturday in 
Prince George County, Maryland, and did not per- 


i 


i 

! 

i 
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form any service of any kind for the Implement 

i 

Company after he brought the car back to his house 
between one and two o’clock (R. 77). The Company 
let him keep the automobile at his house to save the 
expense of driving 20 miles to its place of business 
(R. 81). Beall had never used the car for any pur¬ 
pose except strictly business insofar as the Presi¬ 
dent of the Implement Company had knowledge. 
The Implement Company never had any business 
relationship with Sears, Roebuck Company, ijteall 

had no instructions to collect any money or to do; any 

! 

work of any kind for the Implement Company that 
Saturday afternoon (R. 83). 

j 

i 

ARGUMENT. 

I 

I 

Howard I. Beall Was Not Negligent on the Occasion 

in Question. 

i 

I 

The uncontradicted testimonv shows that How- 
ard I. Beall, driver of the automobile which collided 
with the appellant, Ada Peabody, was guilty of no 
negligence whatever. None of the witnesses gaw 
the automobile of the Implement Company w|iich 
Mr. Beall was driving until it had nearly come into 
collision with Mrs. Peabody, and, in fact, Mrs. Pea¬ 
body herself, as well as her companions, did not j see 
it at all prior to the time of the collision. Under 
these circumstances there is the uncontradicted £es- 
timonv of Mr. Beall alone as to when, how and under 
what circumstances he entered the intersection in 

i 

question. He states that he had been coming south 
on 11th Street, at a speed of 15 or 20 miles an hour, 
and when he reached the intersection of Pennsyl- 
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The automobile which was driven by Mr. Beall 
was admittedly the property of the appellee, The 
Marlboro Implement Company, and the license tag 
was in its name (K. 75). Mr. Beall was a collector 
for the Implement Company which had no office or 
store other than at Marlboro, Maryland. He had no 
particular hours of employment, but usually left 
home about 7:30 A. M., and returned at 6:00 P. M. 
(R. 74). He usually never worked on Saturday 
afternoons (R. 82). On Saturdays he usually got 
through from 12 o’clock to 5 o’clock. On this par¬ 
ticular Saturday he finished between one and two 
o’clock, and came to his home in Washington. There 
was no more work that he had to do that dav for the 

i * 

Implement Company after one or two o’clock. 
When Mr. Beall got home that Saturday between 
one and two o ’clock, he washed and polished the car 
and fooled around the house a little while, and then 
about four or half-past four, drove the car to Sears, 
Roebuck, on his own personal business. At Sears, 
Roebuck j he purchased some socks and neckties for 
his own use and was proceeding home when the col¬ 
lision occurred. The agreement he had with The 
Marlboro Implement Company was that the car was 
to be used only for Company business (R. 75). 
When he got back to his home his wife saw that he 
had a small package, which he opened up on the din¬ 
ing room table and there were some new ties and 
socks in the package (R. 82). He made no collec¬ 
tions in the District of Columbia all day that Satur¬ 
day and collects in the District of Columbia only on 
special accounts. He had collected that Saturday in 
Prince George County, Maryland, and did not per- 
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form any service of any kind for the Implement 
Company after he brought the car back to his house 
between one and two o’clock (R. 77). The Company 
let him keep the automobile at his house to save the 
expense of driving *20 miles to its place of business 
(R. 81). Beall had never used the car for any pur¬ 
pose except strictly business insofar as the Presi¬ 
dent of the Implement Company had knowledge. 
The Implement Company never had any business 
relationship with Sears, Roebuck Company. Beall 
had no instructions to collect any money or to do any 
work of any kind for the Implement Company that 
Saturday afternoon (R. 83). 

i 

ARGUMENT. j 

i 

Howard I. Beall Was Not Negligent on the Occasion 

in Question. 

i 

i 

The uncontradicted testimony shows that How- 
ard I. Beall, driver of the automobile which collided 
with the appellant, Ada Peabody, was guilty of no 
negligence whatever. None of the witnesses saw 
the automobile of the Implement Company which 
Mr. Beall was driving until it had nearly come into 
collision with Mrs. Peabody, and, in fact, Mrs. Pea¬ 
body herself, as well as her companions, did not | see 
it at all prior to the time of the collision. Under 
these circumstances there is the uncontradicted tes¬ 
timony of Mr. Beall alone as to when, how and under 
what circumstances he entered the intersection in 
question. He states that he had been coming south 
on 11th Street, at a speed of 15 or 20 miles an hour, 
and when he reached the intersection of Pennsyl- 
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vania Avenue, the traffic light was green for him to 
proceed; that as he entered the intersection another 
southbound automobile (driven by a Mr. Tudge), 
passed him going at a faster speed; that Mr. Tudge 
turned toward the right in front of Mr. Beall for 
the purpose of getting into position and stopping 
until the light should change to green for east and 
westbound traffic to proceed, so that Mr. Tudge 
could then complete the rotary left-hand turn then 
provided for by the Regulations (R. 75). Mr. Tudge 
stopped his car about six feet from the south curb 
of Pennsylvania Avenue (R. 62). The distance 
across Pennsvlvania Avenue is 135 to 140 feet. Mr. 
Tudge swung to the right in front of Mr. Beall, 
causing Mr. Beall to slow up considerably and to 
himself make a turn to the left in order to proceed. 
Irrespective of this hindrance, however, Mr. Beall, 
on the green light, had traversed at least 120 feet of 
the distance across the intersection because when the 
light turned red he was within 15 feet of the south 
side of Pennsylvania Avenue (R. 76). Under these 
circumstances Mr. Beall, having entered the inter¬ 
section on a proper light, which gave him the right 
of way, and having otherwise proceeded with all due 
care and circumspection, was fully within his rights 
in continuing on over the crossing and not blocking 
eastbound traffic on Pennsvlvania Avenue. Had a 
crossing officer been stationed at the intersection 
overseeing the movement of traffic he would un¬ 
doubtedly have instructed Mr. Beall to proceed on 
out of the intersection. 

In the case of Griffith vs. Slaybaugh, 58 App. D. 
C., 237, this Honorable Court has held that a person 
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having properly entered an intersection in accord¬ 
ance with the Traffic Regulations, and signals,! has 
with him the right of way until he can reach th0 op¬ 
posite curb, as follows: j 

“* * * Plaintiffs entered the crossing 

while the green signal light was displayed, 
and having committed themselves to j the 
crossing, they had the right of way until they 
could reach the opposite curb. As said in 
Riddel vs. Lvon, 124 Wash. 146, 213 P. 487, 
37 A. L. R. 486: j 

‘We must hold that one entering!the 
street intersection under the direction of 
the traffic officer has the right of way and 
this right of way continues until he reaches 
the other side of the street, and the fact 
that the semaphore was changed, givinglthe 
traffic in the other direction notice to pro¬ 
ceed, does not give them the right of yray 
over the one first entering the street cros¬ 
sing, and the one first entering has the right 
to presume that he can pass over in saiety 
and is not required to exercise continuous 
and extra observation to avoid vehicles 
using such street.’ 99 

Had Mr. Beall entered the intersection on a grpen 
and amber light and had he failed to fully negotiate 
the crossing, this failure might be imputable to him 
on the ground that he improperly entered the 
crossing, but the undisputed facts are that Mr. B^all 
not only entered the crossing properly on a grCen 
light, which gave him the absolute right of way, but 
that his progress was hindered by the actions of Mr. 
Tudge and that nevertheless, of the 135 feet width! of 
the crossing, Mr. Beall had already passed over all 
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but 15 feet of it when the light changed. We re¬ 
spectfully submit that under these circumstances the 
right of way continued with him and that he was not 
negligent either in continuing on out of the intersec¬ 
tion or by reason of the manner in which he was 
driving. 

There is absolutely no ground for the unwar¬ 
ranted charge of the appellants in their brief that 
Mr. Beall was making an unsuccessful attempt to 
‘‘beat the traffic light.” 

The fact that the collision occurred east of the 
center of 11th Street shows no negligence on the 
part of Mr. Beall and is fully accounted for by the 
fact that Mr. Beall was crowded to the left when 
Mr. Tudge turned and stopped in front of Mr. Beall. 

Appellants have cited and quoted from the case of 
American Ice Company vs. Moorehead, 61 W. L. R. 
589, recently decided by this Honorable Court, on 
the supposition that that case is controlling as to the 
question of right of way in the present case, but the 
cited case is not in point with the present case be¬ 
cause in the cited case the intersection was not con¬ 
trolled by a triffic light or police officer and the 
pedestrian in that case had the right of way under 
the Traffic Regulations, whereas in the present case 

i 

Mr. Beall had the right of way. He had entered the 
intersection properly on a green light and the right 
of way continued with him until he passed out of the 
intersection, as held by this Honorable Court in 
Griffith vs. Slaybaugh, supra. 

Another case cited by the appellants in this con¬ 
nection is the case of Zimmerman vs. Mednikoff, 165 
Wise. 333, 162 N. W. 349. This case, however, sup- 


9 


i 

i 

i 

i 

I 

! 

i 

i 


ports the appellee’s contention in that it holds that 
one person is not required to anticipate that another 
person is about to violate, or is violating, the; law. 
So, in the present case, Mr. Beall was not required 
to anticipate that Mrs. Peabody would attempt to 
take from him his right of way to continue otit of 
the intersection. 

Nor was Mr. Beall negligent under the doctrine of 
last clear chance. He saw Mrs. Peabody ancj her 
aunt after they got into the intersection and he! saw 
them stop (R. 76). Under these circumstances^ Mr. 
Beall, having the right of way, was fully warranted 
in believing that Mrs. Peabody and her aunt would 
allow him to proceed out of the crossing. The £unt 
did allow’ him so to proceed and remained stillj but 
when his automobile w’as within five or six fe4t of 
where Mrs. Peabody w’as standing, Mrs. Peabody 
stepped right ahead of her aunt and was struck; (R. 
76). These circumstances do not disclose that!Mr. 
Beall ever had anv last clear chance to avoid the col- 

i 

lision, nor to avoid the result of the negligent acts of 
Mrs. Peabody in stepping out into the street wdtfyout 
observing the traffic light and without observing the 
presence of the automobile (R. 57), in failing to give 
the right of w’ay, and in stepping out from a place 
of safety directly into the pathway of Mr. Beall’s 
automobile (R. 76). j 

i 

i 

! 

Ada V. Peabody Was Guilty of Such Negligence as 
to Bar Her Right of Recovery. 

i 

i 

It was, of course, incumbent upon Mrs. Peabody to 
use reasonable care for her ovui safety in crossing 
the intersection in question. From her owm tqsti- 

j 

i 

i 

i 

i 

! 
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but 15 feet of it when the light changed. We re¬ 
spectfully submit that under these circumstances the 
right of way continued with him and that he was not 
negligent either in continuing on out of the intersec¬ 
tion or bv reason of the manner in which he was 
•» 

driving. 

There is absolutely no ground for the unwar¬ 
ranted charge of the appellants in their brief that 
Mr. Beall was making an unsuccessful attempt to 
‘‘beat the traffic light.’’ 

The fact that the collision occurred east of the 
center of lltli Street shows no negligence on the 
part of Mr. Beall and is fully accounted for by the 
fact that Mr. Beall was crowded to the left when 
Mr. Tudge turned and stopped in front of Mr. Beall. 

Appellants have cited and quoted from the case of 
Americah Ice Company vs. Moorehead, 61 W. L. R. 
589, recently decided by this Honorable Court, on 
the supposition that that case is controlling as to the 
question of right of way in the present case, but the 
cited case is not in point with the present case be¬ 
cause in the cited case the intersection was not con¬ 
trolled by a triffic light or police officer and the 
pedestrian in that case had the right of way under 
the Traffic Regulations, whereas in the present case 
Mr. Beall had the right of way. He had entered the 
intersection properly on a green light and the right 
of way continued with him until he passed out of the 
intersection, as held by this Honorable Court in 
Griffith vs. Slaybaugh, supra. 

Another case cited by the appellants in this con¬ 
nection is the case of Zimmerman vs. Mednikoff, 165 
Wise. 333, 162 N. W. 349. This case, however, sup- 
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ports the appellee’s contention in that it holcU that 
one person is not required to anticipate that another 
person is about to violate, or is violating, the law. 
So, in the present case, Mr. Beall was not required 
to anticipate that Mrs. Peabody would attempt to 
take from him his right of way to continue out of 
the intersection. | 

Nor was Mr. Beall negligent under the doctrine of 
last clear chance. He saw Mrs. Peabody and her 
aunt after they got into the intersection and h0 saw 
them stop (R. 76). Under these circumstances^ Mr. 
Beall, having the right of way, was fully warranted 
in believing that Mrs. Peabody and her aunt wfould 
allow him to proceed out of the crossing. The iaunt 
did allow "him so to proceed and remained stilly but 
when his automobile was within five or six fe^t of 
where Mrs. Peabody was standing, Mrs. Peabody 
stepped right ahead of her aunt and was struck (R. 
76). These circumstances do not disclose that Mr. 
Beall ever had any last clear chance to avoid the col¬ 
lision, nor to avoid the result of the negligent ac):s of 
Mrs. Peabody in stepping out into the street without 
observing the traffic light and without observing the 
presence of the automobile (R. 57), in failing to give 
the right of way, and in stepping out from a place 
of safety directly into the pathway of Mr. BehlPs 
automobile (R. 76). 

Ada V. Peabody Was Guilty of Such Negligence as 
to Bar Her Right of Recovery. 

i 

i 

It was, of course, incumbent upon Mrs. Peabody to 
use reasonable care for her own safety in crossing 
the intersection in question. From her own testi- 

i 

i 
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mony, however, it is quite evident that she did not 
use such care. When they reached 11th Street, the 
mother-in-law paid no attention whatever to the traf¬ 
fic light which was set against her, but left Mrs. 
Peabody and her aunt and ran across the intersec¬ 
tion (R. 66, 67), between north and southbound traf¬ 
fic. Mrs. Peabody states that she and her aunt, how¬ 
ever, stopped and did not step off of the curb until 
Mrs. Peabody saw that everything was clear, but 
from Mrs. Peabody’s own testimony it is shown that 
she did not stay on the curb until everything was 
clear. She did not even look at the traffic light when 
she stepped off of the curb but says that she had no 
occasion to observe it. She further states that she 
did not look to see whether Mr. Beall’s automobile 
was coming and she did not actually see it until it 
struck her, and yet it is obvious that she could not 
possibly have missed seeing Mr. Beall’s automobile, 
had she looked to see the condition of the traffic be¬ 
fore she stepped otf of the curb, because Mr. Beall’s 

automobile at that time necessarilv must have been 

* 

only a very few feet away. Further than this it ap¬ 
pears from Mr. Beall’s testimony that after Mrs. 
Peabody and her aunt had taken two or three steps 
out into the crossing, they stopped as Mr. Beall 
thought for the purpose of letting him go by and 
then Mrs. Peabody, leaving her aunt in a position of 
safety, proceeded directly forward into the path of 
Mr. Beall’s automobile, when it was within six feet 
of her. ! Under these circumstances it appears cer¬ 
tain that Mrs. Peabody’s own negligent actions 
caused, or cerainly contributed to cause, her injury, 
for had she looked at the traffic light, or had she 
looked at oncoming traffic, including the automobile 
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of Mr. Beall, or had she remained in her position of 
safety on the curb, or after she got out into thd street 
had she stood in a position of safety as did hef aunt, 
the collision never would have occurred, as sh^ could 
not have helped knowing, had she looked, that it 
would be dangerous for her to cross the street at 
that moment. This Honorable Court has, on numer- 
ous occasions, held that where the testimony clearly 
shows that the plaintiff must inevitably have seen 
the oncoming vehicle, if he had actually looked, but 
that he failed to see it coming, he is contributorily 
negligent as a matter of law. The following case of 
Faucett vs. Bergman , et ah, 57 App. D. C., 2^)0, 22 
Fed. (2d) 718, wherein the Court directed a verdict, 
just as the Court did in the present case, is directly 
in point: 

I 

“ * # * At the trial of the issue the 

plaintiff testified that, when he was at or near 
the southwest corner of Ninth and G Streets, 
he started to cross G Street toward the |north 
side; that when he was within four or five 
feet of the north curb of G Street he, for the 
first time, saw the defendants ’ truck, which 
was about five or six feet to his right, moving 
toward him; that he was then directly in ifront 
of the middle of the truck, and that to avoid 
being struck by it he jumped forward toward 
the north curb of G Street; that the truck was 
then steered in to the right toward the icurb, 
and barely grazed plaintiff below the' hip, 
knocking him to the street; that there was no 
other traffic about at the time plaintiff was 
crossing the street, and that the street] was 
entirely clear when he started to cross ;j that 
the driver of the truck did not sound his horn 
or give any other signal of approach; th^t the 


i 
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truck did not slow up after he first saw it, but 
stopped as near instantly as possible after it 
grazed him; that when he started to cross G 
Street he looked and saw that the traffic on 
Ninth Street was going north and south; that 
he watched the traffic all the time he was pro¬ 
ceeding across G Street; that he could not ac¬ 
count for the fact that he did not see the truck 
until he was near the north curb of G Street, 
when the truck was coming directly at him 
about five feet away; that there was nothing 
to obstruct his vision, as the street was per¬ 
fectly open and he could see across the street; 
that the truck did not run over him, but merely 
grazed him; that when he was picked up the 
truck had not passed him; that when the truck 
stopped after the accident the front was prob¬ 
ably six to ten inches nearer the curb than 
the rear. 

“The plaintiff then rested; whereupon de¬ 
fendants y counsel moved for a directed ver¬ 
dict, upon the ground that plaintiff’s evidence 
proved him guilty of contributory negligence. 

The motion was denied bv the Court. The de- 

* 

fendants then called three witnesses, includ¬ 
ing the truck driver, whose testimony tended 
to sustain their plea. At the close of the tes¬ 
timony the defendants renewed their motion 
for a directed verdict, and the Court sustained 
it, saying that plaintiff’s own testimony had 
proven him guilty of contributory negligence. 
Judgment was entered upon the directed ver¬ 
dict, and this appeal was taken. In our opin¬ 
ion the judgment of the lower court was right. 
* * * 

“At the same time it is well settled that the 
Court may withdraw a case from the jury al¬ 
together, and direct a verdict against plain¬ 
tiff, where the evidence against him is undis¬ 
puted, or of such conclusive character that the 
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Court, in the exercise of a sound judicial dis¬ 
cretion, would be compelled to set aside p, ver¬ 
dict returned in opposition to it. Pattpn vs. 
Texas & Pacific Railroad Co., 179 U. Si 658, 
659, 21 S. Ct. 275, 45 L. Ed. 361. ‘It is true 
that, where the undoubted facts and circum¬ 
stances in evidence clearly show that one 
about to cross a railway track must inevijtably 
have seen a coming car or train if he had act¬ 
ually looked in its direction, the testimony of 
the injured party that he looked and failed to 
see it coming may be rejected, and his contrib¬ 
utory negligence declared as matter of law 
notwithstanding/ Glaria vs. Washington 
Southern Ry. Co., supra . These rules apply 
where the plaintiff’s case is based uppn a 
charge of last clear chance negligence. Wash¬ 
ington R. & E. Co. vs. Buscher, 54 App. i). C., 
353, 298 F. 675. j 

“When we examine the present record in 
the light of these principles, we are led tp the 
conclusion that the lower Court was correct 
in holding that the testimony conclusively 
established the contributory negligence of the 
plaintiff, and did not tend to establish negli¬ 
gence, even under the last clear chance doc¬ 
trine, upon the part of the truck driver, j Ac¬ 
cording to the plaintiff’s testimony, he was 
walking across the street in broad daylight at 
a point somewhat distant from the corner 
crossing, at a time when the street was other¬ 
wise clear of traffic, and that he walked to a 
point in the street directly in front of the ap¬ 
proaching truck when it was only five feet [dis¬ 
tant. from him. There is no intimation of j un¬ 
usual weather conditions at the time, not of 
defective vision upon plaintiff’s part. It is 
clear that if the plaintiff had looked in thp di¬ 
rection of the truck before stepping in front 


of it he could not have failed to see it 
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proaching him. Nor does the plaintiff offer 
any excuse for his failure to see the truck be¬ 
fore walking in front of it. He testified that 
when he first saw the truck coming toward 
him at a distance of five feet from him, he 
jumped toward the curb, that the truck barely 
grazed him, and that the driver stopped the 
truck as quickly as possibly. The truck was 
moving at a lawful and reasonably rate of 
* speed, and there is no testimony to impeach 
the competency of the driver or the efficiency 
of the truck’s brakes. Plaintiff testified that 
the driver failed to sound the horn, but under 
the admitted circumstances that fact alone 
does not tend to relieve the plaintiff of the 
charge of contributory negligence, nor to im¬ 
pute negligence to the driver. For it does not 
appear from the testimony that the driver in 
the exercise of reasonable care should have 
foreseen that plaintiff was about to step in 
front of the truck, in time to have prevented 
the accident. Accordingly, since plaintiff’s 
testimony established his own negligence, and 
failed to disclose negligence upon the part of 
the truck driver, the lower Court was right in 
directing a verdict against him.” 

The appellants contend that the Trial Court erred 
in directing a verdict for the appellee (defendant) 
on the ground that Mrs. Peabody was guilty of con¬ 
tributory negligence. The Supreme Court of the 
United States, however, has distinctly established 
the rule in the recent case of Pennsvlvania Railroad 
Co. vs. Chamberlain, 288 U. S., 333, as follows: 

‘ ‘We think, therefore, that the trial court 
was right in withdrawing the case from the 
jury. It repeatedly has been held by this 
court that before evidence may be left to the 
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jury, 4 there is a preliminary question for the 
judge, not whether there is literally no evi¬ 
dence, but whether there is any upon which a 
jury can properly proceed to find a verdict for 
the party producing it, upon whom the onus 
of proof is imposed.’ Pleasants vs. Farit, 22 
Wall. 116, 120,121, 22 L. Ed. 780. And where 
the evidence is ‘so overwhelmingly oni one 
side as to leave no room to doubt w’hat the 
fact is, the court should give a peremptory 
instruction to the jury.’ Gunning vs. Copley, 
281 U. S. 90, 94, 50 S. Ct. 231, 233, 74 L\ Ed. 


720; Patton vs. Texas & Pacific Railway 1 Co., 
179 U. S. 65S, 660, 21 S. Ct. 275, 45 L. Ed.;361. 
The rule is settled for the federal courts, and 
for many of the state courts, that whenever in 
the trial of a civil case the evidence is clearly 
such that if a verdict were rendered for orie of 
the parties the other would be entitled to a 
new trial, it is the duty of the judge to direct 
the jury to find according to the views of the 
court. Such a practice, this court has said, 
not only saves time and expense, but ‘gjives 
scientific certainty to the law in its applica¬ 
tion to the facts and promotes the ends of 
justice.’ Bowditch vs. Boston, 101 U. Si 16, 
18, 25 L. Ed. 980; Barrett vs. Virginian Ry. 
Co., 250 U. S. 473, 476, 39 S. Ct. 540, 63 L. Ed. 
1092, and cases cited; Herbert vs. Butler, 97 
U. S. 319, 320, 24 L. Ed. 958. The scintilla 
rule has been definitely and repeatedly ; re¬ 
jected so far as the federal courts are con¬ 
cerned. Schuylkill & D. Improvement <£ R. 
Company vs. Munson, 14 Wall. 442, 448, 20 L. 
Ed. 867; Commissioners of Marion County 
vs. Clark, 94 U. S. 278, 284, 24 L. Ed. |59; 
Small Co. vs. Lamborn & Co., 267 U. S. $48, 
254, 45 S. Ct. 300, 69 L. Ed. 597; Gunning vs. 
Cooley, supra; Ewing vs. Goode, supra. (C. 
C.) at pages 443-444 of 78 F. j 
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“Leaving out of consideration, then, the 
inference relied upon, the case for respondent 
is left without any substantial support in the 
eyidence, and a verdict in her favor would 
have rested upon mere speculation and con¬ 
jecture. This, of course, is inadmissible. 
C. M. & St. P. Rv. vs. Coogan, 271 U. S. 472, 
478, 46 S. Ct. 564, 70 L. Ed. 1041; Gulf, etc., 
R, R. vs. Wells, 275 U. S. 455, 459, 48 S. Ct. 
151. <2 L. Ed. 570; Xew York (\ R. Co. vs. 
Ambrose, supra; Stevens vs. The White City, 
supra.” 

And again, in the case of Gunning vs. Cooley, 281 
U. S. 90, appears the following: 

i“An opinion written by the Chief Justice of 
the Court of Appeals held that the motion ac¬ 
cepted as true plaintiff’s evidence together 
with all inferences reasonablv deducible from 
it, and that the motion could be granted only 
when all reasonable men could ‘draw but one 
conclusion from it, and that conclusion utterly 
opposed to plaintiff’s right to recover.’ He 
cited Railroad Co. vs. Carrington, 3 App. D. 

C. 101, 108; Warthen vs. Hammond, 5 App. 

D. C. 167,173; Adams vs. Railroad Co., 9 App. 
D. C. 26, 30; Glaria vs. Washington Southern 
R. Co., 30 App. D. C. 559, 563; Catholic Uni¬ 
versity vs. Waggaman, 32 App. D. C. 307, 
320, and Chesapeake Beach R. Co. vs. Brez, 39 
App. D. C. 58, 69. 

“There was a concurring opinion by one of 
the associate justices and dissent by the other. 
The concurring justice held that under the 
strict rule adopted in that court there was 
sufficient evidence to carry the case to the 
jury. He said (p. 470): ‘It is a mere travesty 
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to say that the court is bound to send the case 
to the jury, if there is any evidence tedding 
to support the contention of the plaintiff, and 
shut its eyes to the justice or injustice lof a 
verdict resting upon such a flimsy basisj. It 
is my fixed opinion, as expressed on many oc¬ 
casions, that the rule established in the de¬ 
cisions referred to, and in many dther 
decisions of this court, is too strict, j and 
should be modified to the extent of confiding 
in the court the power to determine whether 
or not the evidence is sufficient to raise a irea- 
sonable issue of fact, capable of supporting 
a verdict that will meet the substantial ends 
of justice. I trust that such a rule of proced¬ 
ure may yet be adopted by the unanimous Con¬ 
currence of the justices of this court, as swill 
lift the trial justice in this District fropa a 
mere automaton to the exercise of his la\vful 
and proper judicial function of seeing that 
cases are submitted to juries in accordance 
with such lawful rules of procedure as jwill 
elicit verdicts based upon substantial issues 
of fact rather than mere caprice and sympa¬ 
thy/ The dissenting justice found in ; the 
evidence ‘no basis whatever for the verdict 
and judgment/ 

“ ‘When, on the trial of the issues of fact 
in an action at law before a Federal court 
and a jury, the evidence, with all the infer¬ 
ences that justifiably could be drawn f]*om 
it, does not constitute a sufficient basis for 
a verdict for the plaintiff or the defendant, 
as the case may be, so that such a verdict, if 
returned, would have to be set aside, jthe 
court may and should direct a verdict jfor 
the other party/ Slocum vs. New York 
Life Insurance Co., 228 U. S. 364, 369. 
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“A mere scintilla of evidence is not enough 
to require the submission of an issue to the 
jury. The decisions establish a more reason¬ 
able rule ‘that in every case, before the evi¬ 
dence is left to the jury, there is a preliminary 
question for the judge, not whether there is 
literally no evidence, but whether there is any 
upon which a jury can properly proceed to 
find a verdict for the party producing it, upon 
whom the onus of proof is imposed. ’ Im¬ 
provement Company vs. Munson, 14 Wall. 
442, 448. Pleasants vs. Fant, 22 Wall. 116, 
122 . * * • 

“Where the evidence upon any issue is all 
on one side or so overwhelmingly on one side 
as to leave no room to doubt what the fact is, 
the court should given peremptory instruction 
to the jury. People’s Savings Bank vs. Bates, 
120 U. S. 556, 562. Southern Pacific Company 
vs. Pool, 160 U. S. 438, 440. ‘When a plaintiff 
produces evidence that is consistent with an 
hypothesis that the defendant is not negligent, 
and also with one that he is, his proof tends 
to establish neither.’ Ewing vs. Goode (by 
Taft, Circuit Judge), 78 Fed. 442, 444. See 
Patton vs. Texas & Pacific Railway Co., 179 
U. S. 658, 663. New York Central R. R. Co. 
vs. Ambrose, 280 U. S. 486. 

“The burden was on plaintiff to establish 
the negligence and injury alleged; and, if the 
evidence failed adequately to support either 
element, defendant’s motion should have been 
granted * * V’ 

It is respectfully submitted that the Trial Court 
did not commit error, as contended by the appel¬ 
lants, but, on the contrary, that had the case been 
allowed to go to the jury, and had the jury by any 
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chance rendered a verdict in favor of the appellants, 
the Trial Court would of necessity have been obliged 
to have set aside such a verdict. 

It Was Not Error to Direct Verdicts on the Ground 
That There Was No Evidence to Show That the 
Driver of Appellee’s Automobile Was Engaged 
in the Course of His Employment. 

At the trial, the only evidence submitted by tjie ap¬ 
pellants, in any way tending to show that the appel¬ 
lee’s automobile was being used at the time in;ques¬ 
tion in the appellee’s business, is the presumption of 
law that proof of appellee’s ownership of the auto¬ 
mobile established a prima facie case. 

The appellee, however, presented the testimony 
of four persons, to wit, two of its officers, itg em¬ 
ployee who was driving the car at the time, and its 
employee’s wife. The two officers of the corporation 
testified that Mr. Beall was employed as a collector; 
that he was furnished with an automobile with in¬ 
structions that it should not be used for any other 
than business purposes; that the Company let him 
keep the automobile at his house in order to! save 
the expense of driving 20 miles each morning to its 
place of business; that the territory assigned to Mr. 
Beall as a collector was Prince Georges’ County, 
Marvland; that he did not collect on Saturdav hfter- 
noons and on the Saturday afternoon in question 
no instructions, either special or general, hadjbeen 
given by the Company to Mr. Beall to do anything 
for the Company (R. 81); that the Company hid no 
need for anyone to represent it in the District of 
Columbia (R. 82); that Mr. Beall had never used the 
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automobile for any purpose except strictly business 
so far as the President of the Company knew; that 
the Company never had any relationship with Sears, 
Roebuck & Company; that Mr. Beall never had any 
other duties than as a collector except that there had 
been five or six suits, the papers in which had been 
prepared by the Manager of the appellee and which 
Beall had taken to file in the Municipal Court of the 
District of Columbia (R. 80); that it was customary 
for Mr. Beall to stop work on Saturday afternoons 
about one or two o’clock (R. 83). 

Mrs. Beall states that her husband came home 
from work that day about one or two o’clock; that 
he went out again and then returned with a small 
package, which she saw him open on the dining room 
table and which package she saw contained some new 
ties and socks; that he usually never worked on Sat¬ 
urday afternoons (R. 82). 

Mr. Beall testified that the Company had no office 
or store other than at Marlboro, Maryland (R. 74); 
that on Saturdays he usually gets through his work 
anywhere from 12 o’clock to five o'clock; that on the 
Saturday in question he finished between one and 
two o’clock and there was no more work that he had 
to do that day; that when he got home he washed the 
car, fooled around the house a while and then rode 
in the car to Sears, Roebuck, where he purchased 
for his own personal use some socks and neckties; 
that when he went to work with the Company, the 
agreement had been that the car was to be used for 
only Company business, but, on the occasion of the 
accident, he was contrary to appellee’s instructions, 
using it for his own personal business (R. 75). 
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The question is whether or not, in view of all of 
the foregoing evidence, the trial justice properly 
exercised his rights and duties in directing a vjerdict 
instead of submitting the case to the jury. The 
further question arises as to whether or not jail of 
the appellee’s witnesses were interested witnesses 
and if they were, whether for this reason alonje, the 
case should have been passed upon by the jury. Un¬ 
doubtedly the two officers of the corporation rqav be 
considered interested witnesses. There is consider¬ 
able doubt, however, as to whether the employee 
should be considered an interested witness in; view 
of the fact that bv reason of his own testimonv, 
which was utterly opposed to his own interests, he 
subjected himself to a probable law suit againstj him¬ 
self personally. Mrs. Beall, the employee’s wife, 
probably can not be said to in any way be an inter¬ 
ested witness for the appellee. 

But, should all of the appellee’s witnesses bd con¬ 
sidered to be interested witnesses, the law is; well 
settled that this fact alone is not sufficient reason to 


allow a case to be given to the jury. In the case of 
Curry vs. Stevenson, 58 App. D. C., 162, the facts 
were that the plaintiff produced no proof other than 
the fact that the automobile in question carried 
license tags showing the machine to have been regis¬ 
tered in the name of Curry. The only testirhony 
produced by the defendant Curry was that of Cprry, 
who testified that he delivered the car to one Tryman 
five da vs before the accident under a tentative agree- 
ment of sale; that Tryman had the car on the night 

i 

of the accident, and that Currv did not have the car 

* i 

that night, and the testimony of Tryman, who ad- 


I 

i 


i 


i 
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mitted that he was driving the automobile at the 

time. The witness Trvman was undoubtedly an 

* •/ 

interested witness as much as this appellee’s em¬ 
ployee, Beall, could be considered an interested 
witness because Tryman, by his testimony, sub¬ 
jected himself to a possible law suit just as Beall by 
his testimony has done. In the Currv case, as well 
as in the present case, it is to be remembered that 
the respective defendants produced all of the testi¬ 
mony that could, under ordinary circumstances, be 
produced. As was said in the Curry case: “Auto¬ 
mobiles must be registered, and, therefore, public 
records afford evidence of ownership; but whether 
the car at the time of an accident was being operated 
by or for the owner is a matter peculiarly within his 
knowledge.” The fact that all of the witnesses who 
were in a position to have, and did actually have, 
knowledge of the circumstances, happened to be in¬ 
terested to a greater or lesser extent in the outcome 
of the litigation properly should not make their tes¬ 
timony of any less value, particularly where no at¬ 
tempt has been made to attack their credibility, and 
it will be remembered that no such attempt was 
made in the present case. It should also be borne in 
mind that after all the appellants produced no actual 
evidence whatever but merely were entitled to a 
prima facie inference arising from the fact of owner¬ 
ship of the automobile, whereas the appellee’s proof 
was uncontradicted. Under similar circumstances, 
in the Curry case, the Court, in its opinion, said: 

“Where the prima facie inference arising 
from the fact of ownership is overcome by un¬ 
contradicted proof that in fact an automobile 
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was not in the possession of the owner or his 
servant or agent, the question is one fof the 
court, and not the jury. Doran vs. Thomsen, 
76 N. J. Law, 754, 71 A. 296, 19 L. R. A; (N. 
S.) 335, 131 Am. St. Rep. 677; Mahan vs. 
Walker, 97 X. J. Law, 304, 117 A. 609; Guth¬ 
rie vs. Holmes, 272 Mo. 215, 233, 198 Si W. 
854, Ann. Cas. 1918D, 1123; Curry vs. Rick- 
ley, 196 Iowa, 827, 832, 195 N. W. 617; Lotz vs. 
Hanlon, 217 Pa. 339, 66 A. 525, 10 L. R. A. 
(N. S.) 202, 118 Am. St. Rep. 922, 10 Ann. 
Cas. 731; Berry on Law of Automobilesl (2d 
Ed.), Sec. 615, p. 694. 

“The prima facie inference that ma| be 
drawn from ownership is analogous to, the 
prima facie inference of negligence that jmay 
be drawn from the happening of an accident 
of a certain class, where the doctrine of res 
ipsa loquitur applies. Speaking of this [doc¬ 
trine, the court in Sweenv vs. Erving, 228 U. 
S. 233, 240, 33 S. Ct. 416, 418 (57 L. Ed. 815, 
Ann. Cas. 1914D, 905), said: 


(t ( 


In our opinion, res ipsa loquitur 
means that the facts of the occurrence War¬ 
rant the inference of negligence, not that 
they compel such an inference. * 


# f 


i 

“In that case the court cited and qupted 
with approval from Kay vs. Metropolitan! St. 
Ry. Co., 163 N. Y. 447, 57 N. E. 751, whefe it 
was said: 


“ ‘If the defendant’s proof operated to 
rebut the presumption upon which the 
plaintiff relied, or if it left the essential fact 
of negligence in doubt and uncertainty, j the 
party who made that allegation should suf¬ 
fer, and not her adversary. * * * If, on 
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the whole, the scale did not preponderate in 
i favor of the presumption and against de¬ 
fendant’s proof, the plaintiff had not made 
i out her case, since she had failed to meet 
and overcome the burden of proof.’ 

4 ‘In Rose vs. Balfe, 223 N. Y. 481, 486, 119 
X. E. 842, 844, Ann. Cas. 1918D, 238, the court 
said: 

“ ‘The presumption growing out of a 
prima facie case, however, continues only 
so long as there is no substantial evidence 
to the contrary. When that is offered, the 
presumption disappears, and unless met by 
i further proof there is nothing to justify a 
i finding based solely thereon. Potts vs. 
Pardee, 220 N. Y. 431 (116 N. E. 78, 3 A. 
L. R. 785), and cases cited.’ 

“In Fallon vs. Swackhamer, 226 N. Y. 444, 
123 N. E. 737, the court said: 

“ ‘The onlv evidence in behalf of the 
* 

plaintiff is the presumption which arises 
from the ownership of the car, but, as has 
been stated by this court, such presumption 
continues only so long as there is no sub¬ 
stantial evidence to the contrarv. * * * 
An owner who gratuitously loans his car to 
a servant, or even to a member of his fam¬ 
ily, for such person’s own particular pleas¬ 
ure or business, is not liable for an accident 
thereafter happening.’ 

“In Tischler vs. Steinholtz, 99 N. J. Law, 
149, 152, 122 A. 880, 882, the court said: 

“ ‘The evidence showed that the car was 
owned by the defendant Morris Steinholtz. 
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Such proof of defendant’s ownership of an 
automobile driven on a public highway 
raises a presumption of fact that such auto¬ 
mobile was in the possession of the defend¬ 
ant, if not personally, then through his 
servant, the driver, and that such driver 
was acting within the scope of his employ¬ 
ment. Of course, both or either of these 
presumptions may be overcome by uncon- 
tradicted proof to the contrary; and if so 
overcome by uncontradicted proof that the 
automobile was not in the possession of the 
owner or his servant, or was not being psed 
by the servant within the scope of his em¬ 
ployment, then a motion for a direction of 
a verdict for the defendant owner will be 
granted. ’ 

i 

“The only evidence in behalf of the plain¬ 
tiff here was the inference arising from the 
ownership of the car. 

“Defendant’s testimony was uncohtra- 
dicted, reasonable, and consistent. He testi¬ 
fied that he had delivered the car to Tryman 
five days before the accident, under a tenta¬ 
tive agreement of sale, that Tryman had the 
car on the night of the accident, and that he 
(defendant) did not have the car that night. 
* * * Tryman admitted that he was driving 
the automobile, but denied that he had been 
in any accident; that the automobile was in 
front of the apartment. * * * j 

“As the case stood, therefore, when the 
motion for directed verdict was interpdsed, 
the uncontradicted evidence was to the effect 
that on the night in question Tryman was in 
possession of the car and driving it on a jnis- 
sion of his own. In such a situation, the, de¬ 
fendant was not liable. Lucas vs. Friedman, 
58 App. D. C. 6, 24 F. (2d) 271; Doran; vs. 


i 
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Thomsen, 74 N. J. Law, 445, 66 A. 897; 
Whalen vs. Sheehan, 237 Mass. 112, 129 N. E. 
379,18 A. L. R. 972. 

“ There was, therefore, no issue to be sub¬ 
mitted to the jury, and a verdict should have 
been directed for the defendant. WTiat would 
have been the dutv of the court, liad Trvman 
been the defendant is not before us. 

“Judgment is reversed, with costs, and the 
cause remanded for new trial.’’ 

(Curry vs. Stevenson, 58 App. D. C., 163, 
164.) 

In the recent case of Pennsylvania Railroad Com¬ 
pany vs. Chamberlain, 288 U. S. 333, 77 L. Ed. 503, 
hereinbefore cited, the Court considered the fact that 
the defendant's witnesses were all in the employ of 
the defendant but, notwithstanding this fact, the 
Court said as follows: 

“And, certainly, in the light of these condi¬ 
tions, no verdict based upon a statement so 
unbelievable reasonablv could be sustained 
as against the positive testimony to the con¬ 
trary of unimpeached witnesses, all in a posi¬ 
tion to see, as this witness was not, the pre¬ 
cise relation of the cars to one another. The 
fact that these witnesses were employees of 
the petitioner, under the circumstances here 
disclosed, does not impair this conclusion. 
Chesapeake & 0. R. R. Co. vs. Martin, 283 
U. S. 209, 216-220, 75 L. Ed. 983, 987-989, 51 
S. Ct.453 * * *” 

In the following New York case, the Appellate 
Division held that it may be ruled, as a matter of 
law that a chauffeur who was alone with his em¬ 
ployer’s car, negligently operated, so as to cause 



I 


I 

! 

injury to another, was not at the time in his em¬ 
ployer's service, although all of the parties so testi¬ 
fying are interested witnesses, where there is nb con¬ 
tradiction of their testimony. The material portion 
of the opinion is here quoted: 

i 

| 

‘‘The main issue raised, which the defendant 

7 I 

desires decided, is, first, as to the contributory 
negligence of plaintiff as matter of law; and, 
secondly, upon the question as to whether the 
automobile was being used by the defendant’s 
chauffeur in the master’s business at the time 
of the accident. * * * 

“Upon the second question I am unable to 
see how the defendant can be held liable. The 
defendant’s garage was at Eighty-Third 
Street. The chauffeur had taken the defend¬ 
ant and his wife to a theater, and was to call 
for them at the theater. The chauffeut took 
the car up to 100th Street, where he lived, as 
he says, for the purpose of telling his wife 
that he might be out late. Not finding his wife 
at home, he then turned and went toward 102d 
Street, w r here his mother lived, for the purpose 
of finding his wife, and in going up toj 102d 
Street the accident occurred. It is difficult 
to conceive how his going to tell his wife that 
he w r ould not be in until late can be deeijned a 
part of the master’s business. This was not 
a slight deviation, which can be held to be one 
of the ways to the garage. It was a mile above 
the garage. It was the chauffeur’s duty to 
take the car back to the garage, and when he 
assumed to take the car up to his home hie was 
not in the master’s service. Even if the mas¬ 
ter knew of it, and permitted it, I cannpt see 
how, even then, this act wrould have been in 
the master’s service. In the case of Reilly 
vs. Connable, 214 N. Y. 586, 108 N. El 853, 

. i 

i 

i 

I 
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L. R. A. 1916A, 954 Ann. Cas. 1916A, 656, 
Judge 4'oilin, in the Court of Appeals, held, 
where a chauffeur took the car for the purpose 
of getting some meat for his own family, that 
that was not in the master’s service, and there 
says that, even if he did it with the consent 
of the owner, it would still be for the benefit 
of the chauffeur, and not for the benefit of the 
master. There is nothing whatever to show 
the consent of the owner of the car—the de¬ 
fendant in this action. 

“It is claimed, however, that the facts in 
the case sworn to on behalf of the defendant 
are all of them sworn to bv interested wit- 
nesses, and therefore the question is a ques¬ 
tion of fact for the jury. A presumption 
originally attaches that a servant or chauffeur 
with the defendant's car is upon the master’s 
. business. Whatever may be the force of that 
presumption, in this case there is no contra¬ 
diction, either by the evidence of any witness 
or the circumstances surrounding the case, of 
the defendant's evidence to the effect that 
there was no business of the defendant which 
was being transacted bv the chauffeur. Under 
such circumstances I understand that it may 
be ruled as matter of law. In Kelly vs. Bur¬ 
roughs, 102 X. Y. 93, 6 X. E. 109, it is held that 
a claim supported by the testimony of a party 
alone was not necessarily for the jury if there 
be no discrediting circumstances. Potts vs. 
Pardee, 220 X. Y. 431, 116 X. E. 78; Fallon 
vs. Swackhamer, 226 X. Y. 444, 123 X". E. 737; 
Wolcott vs. Renault Selling Branch, Inc., 223 
X. Y. 288, 119 X. E. 556; Rilev vs. Standard 
Oil Co., 191 App. Div. 490, 181 X. Y. Supp. 
573. 

“The judgment and order should be re¬ 
versed, with costs, and the complaint dis¬ 
missed with costs. All concur.” 
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(Perlmutter v$. Byrne , 193 App. Div. 769, 
184 N. Y. Supp. 580.) 

i 

! 

In the ease of Edelbrock vs. Farmer et al. (Texas), 
43 S. W. (2d) 456, the Court held: | 

I 

i 

‘‘that it is proper for a trial court to instruct 
a verdict upon the uncontradicted testimony 
of interested witnesses when it is positive and 
unequivocal and there is no circumstance dis¬ 
closed tending to discredit or impeach such 
testimony. * * *” ! 


i 

See also the case of North et al. vs. North (Texas), 
2 S. W. (2d) 481. | 

It is therefore respectfully submitted that in the 
present case, it was the right, and in fact the duty, 
of the Trial Court to direct the verdict. While the 
appellee’s witnesses, or at least some of them, may 
fairlv be called interested witnesses, vet no evidence 
was offered tending to discredit or impeach their 
testimony and their testimony is uncontradicted. 
In fact, the testimony of the witness Beall, who was 
the driver of the appellee’s car, was directly agjainst 
his own interests. And it should also be remembered 
that the appellee produced all of the witnesses that 
there were who knew, or could have known, the'; true 
circumstances. In the face of this all-inclusive! and 
positive testimony, the mere presumption relied 
upon by the appellants must fall as every presump¬ 
tion must fall when overcome by such conclusive 
and positive testimony. j 

This Honorable Court, in cases involving j the 
local Workmen’s Compensation Act, has recently 
had frequent occasion to establish its view with; re- 


i 
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spect to the legal effect of presumptions, even where 
they are statutory such as that contained in the Com¬ 
pensation Act. In the case of Indemnity Insurance 
Company of North America vs. Hoage, 60 W. L. R. 
450, 58 Fed. (2d), 1074, this Honorable Court held: 

“This statutory presumption, however, fur¬ 
nishes merely a basis for proof and not a sub¬ 
stitute therefor. It does not shift the burden 
of proof from the claimant to prove by sub¬ 
stantial evidence that the injury arose out of 
and in the course of his employment.’’ 

And, again, in the case of New Amsterdam Cas¬ 
ualty Company vs. Hoage, 60 App. D. C. 40, 46 Fed. 
(2d) 837, this Honorable Court also said: 

“Upon proof of an injury and that the re¬ 
lationship of employer and employee existed 
at the time the presumption arises (in the 
absence of substantial evidence to the con¬ 
trary) that the claim for compensation ‘comes 
within the provisions of this Act.’ If sub¬ 
stantial evidence to the contrary is introduced 
and no other evidence is produced in behalf 
of the claimant, the presumption must give 
way. ‘Presumptions can stand only whilst 
they are compatible with the conduct of those 
to whom it may be sought to apply them; and 
still more must give place when in conflict 

with clear, distinct and convincing proof’ 

• * • >> 


We believe the latest utterance by this Honorable 
Court on the question of presumptions is in the case 
of Cohen vs. Petty, 61 W. L. R. 621, wherein the 
sole question was whether, under the circumstances, 
the Trial Court was justified in taking the case from 
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the jury. In affirming the action of the Trial Court, 
this Honorable Court said: 

‘‘Even if plaintiff’s own evidence tended 
more strongly than it does to imply some act 
of negligence, it would be insufficient to sus¬ 
tain a verdict and judgment upon proof such 
as the defendant offered here of undisputed 
facts, for in such a case the inference must 
yield to uncontradicted evidence of actual 
events.’ 9 j 

j 

A very interesting note on whether or not a pre¬ 
sumption arising under the Law is evidence or is 
merely a rule concerning evidence is found |in Vol¬ 
ume 61, W. L. R., 821, as follows: 

i 

i 

“Presumptions—In Dunn vs. Goldman , de¬ 
cided September 30, 1933, by the Court of 
Errors and Appeals of New Jersey (168 Atl. 
299), it was ruled that a presumption arising 
under the law is not evidence, but mbrely a 
rule concerning evidence. When such! a pre¬ 
sumption is met by uncontradicted evidence it 
ceases to be a factor in the case. In the in¬ 
stant case it was held the mere return by mail 
of a contract of guarantee with the purported 
signature of the guarantor affixed thereto, 
when proven by uncontradicted testimony not 
to be the real signature of the guarantor, does 
not relieve the plaintiff of the burden of estab¬ 
lishing that the defendant guarantor signed or 
had some one sign for him the guarantee sued 
upon. The court said: 

j 

| 

‘This appeal brings up for review a judg¬ 
ment of the First district court of Jersey 
City in favor of the plaintiffs-apppllees, 
called hereinafter the plaintiffs, and against 

i 

! 
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the defendant-appellant, called hereinafter 
the defendant, in the sum of $289.64. 

‘The facts are as follows: A. Goldman 
& Co. of Jersey City made application to 
Dunn & Friedman, merchants of New York 
City, for a line of credit. This was refused 
unless the account would be guaranteed. 
The son, Al. Goldman, suggested the name 
of his father, S. Goldman, who resided at 
50 Jackson Avenue, Jersey City, N. J. 
Whereupon, on June 29, 1931, plaintiffs 
mailed to the defendant at his home address 
aforesaid a form of guarantee for all mer¬ 
chandise that might be shipped to A. Gold¬ 
man & Co., to the amount of $500. 
Plaintiffs subsequently received this guar¬ 
antee through the mail, and later the son, 
Al. Goldman, while at their place of 
business in New York City, witnessed the 
guarantee and stated that the signature of 
“S. Goldman’’ was that of his father. On 
suit against the guarantor, S. Goldman tes¬ 
tified that the signature was not his; that 
he did not authorize his son to sign it, nor 
did he ratify it. Apart from the mailing 
and the return by mail of the paper writing, 
the guarantee, the evidence is plenary that 
the purported signature of the guarantor 
was not in fact the genuine signature of “S. 
Goldman.” 

‘Motions for nonsuit and for a directed 
verdict were made for the defendant but 
were denied. 

‘The plaintiffs in support of their judg¬ 
ment rely on the case of Leunis Co. vs. 
Singer, 102 N. J. Law, 68, 130 A. 457, de¬ 
cided by Mr. Justice Black, the syllabus of 
which is stated as follows: “A letter, re¬ 
ceived in due course of mail, apparently in 
response to a letter sent by the receiver, is 
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presumed, in the absence of any showing to 
the contrary, to be the letter of the person 
or corporation whose name is signed to it. 
It is admissible in evidence without proof 
of the defendant’s handwriting, tjeing an 
exception to the rule requiring proof of 
handwriting.” j 

‘The application of the principle of law 
enunciated in the case of Leunis! Co. vs. 

i 

Singer, supra, to the instant case depends 
upon the probative force or value of a legal 
presumption arising under the lawi More 
succinctly stated, is a presumption arising 
under the law evidence, or is it nierelv a 
rule concerning evidence? The authorities 
are not in accord. 

‘In the case of Alpine Forwarding Co. vs. 
Pennsylvania Railroad Co., 60 F. (2d) 734 
(C. C. A. 2d, 1932), the bailor of a barge 
raised the presumption of his bailee’s fault 
by showing that the barge was returned in 
a damaged condition. The defendant’s at¬ 
tempt to prove due care consisted in vague 
and inconclusive testimony. The iCircuit 
Court of Appeals of the Second Circuit, 
considering this an inadequate satisfaction 
of the defendant’s burden, held that; it was 
error not to have directed a verdict for the 
plaintiff; but since the jury has rendered 
the same verdict the error was not prejudi¬ 
cial. In the opinion, Judge Learned Hand 
took the view that the valuation of the evi¬ 
dence necessary to meet a presumption is 
entirely in the hands of the trial j judge. 
Hence, if it be insufficient there must be a 
directed verdict for the plaintiff; if suffi¬ 
cient, the presumption is destroyed hnd the 
defendant has succeeded in getting back to 
the jury; if positive and uncontradicted, a 
directed verdict for the defendant i;s war- 


! 
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ranted. This view is in harmony with the 
Rhode Island decision of Mclver ys. 
Schwartz, 50 R. I. 68, 145 A. 101, 102, which 
holds that a presumption is not evidence, 
and in the face of testimony to the contrary 
cannot go to the jury. The court said: 
“Had the defendant’s testimony been en- 
tirelv reasonable and consistent, he would 
have been entitled to a direction of a ver¬ 
dict in his favor.” 

‘But because the testimony was not be¬ 
lieved by the trial court, the appellate court 
held that it was proper for the case to be 
submitted to the jury. 

‘In the case of Normandin vs. Parenteau, 
150 A. 460, a Rhode Island case, it was also 
said that a presumption is not evidence, but 
a mere legal excuse for not offering evi¬ 
dence, and, if rebutted at all it ceases to be 
a factor in the case. 

‘In Smith vs. Tompkins, a Rhode Island 
case, 52 R. I. 434, 161 A. 221, 222, it was 
held: “A presumption is not evidence, and 
it has no weight as such. It only makes a 
prima facie case for the party in whose 
favor it exists. It merely points out the 
party who has the duty of going forward. 
Colangelo vs. Colangelo, 46 R. I. 138, 125 A. 
285; Minutilla vs. Providence Ice Cream 
Co., 50 R. I. 43, 144 A. 8S4, 63 A. L. R. 334, 
22 C. J. 156.” 

‘That a presumption is not evidence but 
merely a rule about evidence is also held in 
the following cases: Commonwealth vs. 
DeFrancesco, 248 Mass. 9, 142 N. E. 749, 34 
A. L. R. 937; Rhodes vs. Pennsylvania R. 
R. Co., 298 Pa. 101, 147 A. S54; Jacobs vs. 
Mohnton Trust Co., 299 Pa. 527, 149 A. S87. 

‘In the case of New London Water Com¬ 
missioner vs. Robbins, 82 Conn. 623, at 
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page 639, 74 A. 938, 945, the court says: 
“Presumptions * * * have no probative 
force.” | 

‘In an excellent note in 42 A. L. Rf 872, it 
is said: “The complexities and subtleties 
► of the subject which are so graphically por¬ 

trayed in the dissenting opinion (McDowell 
vs. Norfolk St. Ry. Co., 186 N. C. 571, 120 
S. E. 205, 42 A. L. R. 857) undoubtedly cre¬ 
ates some difficulty for the courts, but there 
seems to be no necessity for the jury becom- 
% ing involved in them.’ ’ ; 

‘ There are decisions to the contrary. In¬ 
teresting review of this subject is found in 
the Harvard Law Review (May 1933) vol. 
XLVI-No. 7, p. 1141. 

‘In our state the cases all hold that if the 

i 

evidence adduced is positive and uncontra¬ 
dicted the presumption is destroyed j and a 
„ directed verdict for the defendant is 

warranted. 

‘In the case of Hoffman vs. Lasseff, 110 

N. J. Law, 122, 164 A. 293, 294, an accident 

case, the appellant was the owner of a car 

being driven by one Rosso, when it collided 

with the car of the respondent. Verdict 

* was rendered in favor of the respondent. 

The testimony showed that Rosso did not 

•/ 

know Lasseff; that he had no permission 
from Lasseff to drive the car. Rossp was 
engaged in affairs of his own at the time he 
was driving the car. Opinion of the court, 
f by Mr. Justice Donges, was as follow^: “It 

may be that the witnesses for defendant 
were untruthful in their answers; bijit the 
testimony as it stands, without contradic¬ 
tion either in the testimony itself or from 
other witnesses, leaves no room for the 
k drawing of conflicting inferences *\ * * 

The uncontradicted evidence rebutted the 

1 I 

; i 
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presumption of agency arising from the ad¬ 
mitted ownership, and the court should 
have directed a verdict for the appellant.” 

‘It is a well-settled rule of law in our 
state that in a personal injury action the 
presumption that the driver of an automo¬ 
bile was acting with the owner’s consent 
may be overcome by uncontradicted proof 
to the contrary; and if so overcome, then a 
motion for a directed verdict for the de¬ 
fendant owner will be granted. Mahan vs. 
Walker, 97 N. J. Law 304, 117 A. 609; 
Tischler vs. Steinholtz, 99 X. J. Law 149, 
122 A. 880; Okin vs. Essex Sales Co., 103 
N. J. Law 217, 135 A. 821; Cox vs. Scott, 
104 N. J. Law 371, 140 A. 390; Patterson 
vs. Surpless, 107 X. J. Law 305, 151 A. 
754; Harris vs. Kline, 151 A. 109, 8 X. J. 
Misc. 575; LeStrange vs. Krivit, 158 A. 117, 
10 X. J. Misc. 147; Ianuzzi vs. Public Serv¬ 
ice Co., 163 A. 31, 10 X. J. Misc. 1206. 


‘The aforesaid rule of law’ extends be¬ 
yond personal injury actions, and has been 
applied to actions on a bailment. In the 
case of Armstrong Rubber Co. vs. Erie R. 
R. Co., 103 X. J. Law 579, 137 A. 596, the 


Supreme Court held: “* * * The proof 
of bailment and failure to return the goods 
makes a prima facie case for the jury, but 
the bailee may overcome this presumption 
of negligence by showing that the loss oc¬ 
curred through some cause consistent with 
due care on his part, and when the proofs 
of exoneration are full, clear and uncontra¬ 
dicted, a legal and not a fact question is 
presented which requires a direction of a 
verdict in favor of the bailee.” 

‘We take the view that the law relative 
to presumptions, as adjudicated in negli¬ 
gence cases, cases of bailment, is likewise 
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applicable to cases on alleged breach of 
contract. 

‘It will be noted that the case of Ueunis 
Co. vs. Singer, supra, discloses a somewhat 
different set of facts than those presented 
in the instant case. In the Leunis Co. vs. 
Singer, supra, case, the terms call foil a let¬ 
ter received by mail in reply to a | letter 
mailed by the receiving party. Hete we 
have a guarantee mailed by plaintiffs which 
comes back with a signature thereon, j It is 
doubtful whether the presumption relied on 
by the appellee extends so far in the! pres¬ 
ent case, and we think that it is stretching 
the rule beyond the breaking point to say 
that any presumption of a genuine signa¬ 
ture arose, especially where the presump¬ 
tion created is fully overcome by the fact 
that the purported signature was n|ot in 
fact the genuine signature of the purported 
guarantor, S. Goldman. j 

‘It is the established law of this £tate, 
that in order to hold a person on a written 
instrument or contract, it must be estab¬ 
lished by the plaintiff that the defendant 
signed or had some one sign for him the in¬ 
strument or contract sued upon. * * * 
‘Since the evidence was plenary that the 
purported signature of S. Goldman was in 
fact not his signature, the presumption 
which arose in the first instance was jcom- 
pletely overcome. Upon either or both 
motions made the judgment below mukt be 
reversed.’ ” 

The appellants felt so strongly that by the opinion 
of this Honorable Court in the case of Callas v^. In¬ 
dependent Taxi Owners’ Association, 66 F. (2nd) 

192 (decided May 29th, 1933), this Honorable Court 

! 

i 

I 


i 
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intended to reverse the law it had established in the 
case of Curry vs. Stevenson, 58 App. D. C. 162, that 
the appellants, for this one reason alone, moved the 
Trial Court to vacate the judgments, and to rehear 
their Motions for a New Trial. This was done, but 
after hearing, the Trial Justice overruled the Mo¬ 
tions for a new hearing, and it is respectfully sub¬ 
mitted that the Trial Justice was correct in his 
opinion that this Honorable Court did not, in the 
Callas Case, intend to overrule the Curry vs. Steven¬ 
son Case. 

A review of the facts in the Callas Case shows an 
entirelv different set of circumstances from those 
existing in the present case. 

In the Callas Case the plaintiff produced evidence 
showing that the defendant Company, by its charter, 
was authorized to operate taxicabs; that it adopted 
a trade name and peculiar colors; that a taxicab 
bearing these peculiar colors and this trade name of 
the defendant Company was being operated by a cab 
driver as a cab at the time of the accident, which 
facts raised a strong presumption, if indeed this did 
not constitute some actual evidence, that the cab 
was in the custody of, and on the business of, the 
Company! whose trade name, colors and emblems it 
bore. Furthermore, during the course of the trial 
the plaintiff attempted to develop further material 
evidence to prove the relationship between the de¬ 
fendant Company and the driver of the cab, but the 
Trial Justice refused permission to the plaintiff to 
present such further evidence. 

The law is well settled that unless such a legal pre¬ 
sumption is overcome by uncontradicted proof to 


i 

! 


i 

i 
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the contrary, the question is one for the! jury. 
Therefore, in the Callas case, it became necessary, 
before the case could be taken from the jury, that 
the defendant Company should, by uncontradicted 
proof, overcome the legal presumption, but it is 
plain that the defendant Company did not dp this. 
It is true that the President of the Company testi¬ 
fied that his Company did not own the cab in ques¬ 
tion and that he further intimated that his Company 
was not in the cab business, but the charter of the 
Company in evidence showed that the defendant 
Company was in the cab business and that the; Com¬ 
pany, in the course of, and for the very purposes of, 
its business, adopted the trade name and the pe¬ 
culiar colors and emblems which appeared on more 
than a thousand cabs operated in the District of Co- 
lumbia. Moreover, the mere testimony that the de¬ 
fendant Company did not own the cab surely did not 
constitute uncontradicted evidence that the cab was 
not at the time being used in the business of the de¬ 
fendant Company. It is clear that the defendant 
Company did not adequately meet and overcotne by 
full and uncontradicted evidence the legal presump¬ 
tion upon which the plaintiff’s case rested^ and 
under these circumstances there can be no doubt but 
that this Honorable Court was correct in deciding 
that these facts, together with the other evidence 
which the plaintiff tendered, should have beep sub¬ 
mitted to the jury, for the legal presumption was not 
sufficiently overcome by such uncontradicted evi¬ 
dence produced by the defendant Company that the 
Trial Justice might say, as a matter of law, that all 
reasonable men could draw but one conclusion 
from it. ! 


i 
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In the Callas case the defendant Company was 
sued on the very ground that it was engaged under 
the name of * 4 Diamond Cab Company” in the busi¬ 
ness of not only maintaining but also in assisting to 
maintain and operate a fleet of taxicabs. The Com¬ 
pany’s charter provided that it should do this very 
thing and while one of the defendant’s witnesses 
testified that the defendant was not engaged in the 
cab business, yet this did not constitute uncontra¬ 
dicted testimony because the plaintiff’s evidence 
disclosed that the defendant Company had adopted, 
and in fact had obtained, registry in the Patent Of¬ 
fice of its trade name of “Diamond Cab Company,” 
its colors and its emblems, and this trade name, 
emblems and colors it actually used and thev were 
on the cab in question. Furthermore, not only did 
the Company know that its trade name, emblems and 
colors were being used but the Company actually 
authorized their use and for such authorization re¬ 
ceived substantial monetary returns. No Diamond 
taxicab could operate without a constant and con¬ 
tinuing relationship with the Company. Under these 
circumstances the Company was estopped to deny 
its liabilitv, very much as in the hereafter mentioned 
case of Rhone vs. Try Me Cab Company , 61 W. L. R. 
450. We, therefore, cannot but agree with this Hon¬ 
orable Court in its judgment that inasmuch as there 
was so much question as to whether the defendant 
Company was or was not maintaining or assisting 
to maintain and operate a fleet of cabs, the matter 
quite properly should have been submitted to the 
jury. All of the business ever done by the taxicab 
in question was done under the emblems, colors and 
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trade name of the defendant Company. There were 
over one thousand cabs being so operated and when¬ 
ever any of these cabs appeared on the public high¬ 
ways these cabs bore these peculiar emblems^ colors 
and trade name which could not help but give the 
impression to the public that the defendant, irre¬ 
spective of ownership, was maintaining or assisting 
to maintain and operate a fleet of cabs. This ifact in 
itself constitutes a strong contradiction to the de¬ 
fendant’s testimony that it did not actually operate 
any cabs, and left open the question of whether the 
Company was assisting to maintain and operate 
cabs so that the question as to what were the true 
facts was rightfully withing the province of the jury 
rather than of the Court. It is only when thb legal 
presumption is overcome by clear, uncontradicted 
testimony, such as was adduced in the present case, 
that the Court has the right to take the case from the 
jury. But, in such cases as the present, it is respect¬ 
fully submitted that not only does the Court have 
such a right but, as has been said by the Supreme 
Court of the United States, it is the duty bf the 
Court to direct a verdict under such circumstances. 

In the Callas decision, this Honorable Couift has 
been very careful to set forth the full facts so $s not 
to leave it uncertain as to just why, in that pajrticu- 
lar case, the Court considered that case should have 
gone to the jury. We feel sure that this Honorable 
Court does not take the position that, in eveify in¬ 
stance where the plaintiff’s case rests solely ion a 
legal presumption, irrespective of what uncontra¬ 
dicted testimony the defendant may adduce, such a 
case must, under all circumstances, be passed jupon 


i 
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by a jury. The decision in the Callas case consti¬ 
tutes no new law, for it has been frequently held 
that where there is a reasonable question as to 
whether the legal presumption has been overcome, 
then this question must be left to the jury. It is 
quite significant that in the Callas case this Honor¬ 
able Court did not mention and did not intend or 
attempt to overrule its own decision in the case of 
Curry vs. Stevenson, 58 App. D. C. 162, decided by 
it onlv five years ago, wherein this Court, after 
citing many cases, held definitely and in no uncer¬ 
tain terms! that where the prima facie inference is 
overcome by uncontradicted proof “there was, 
therefore, no issue to be submitted to the jury, and a 
verdict should have been directed for the defend¬ 
ant.’ ’ Had this Honorable Court intended to over¬ 
rule its own decision in the Currv vs. Stevenson 
case, the Court would surely at least have mentioned 
this fact and undoubtedlv would have discussed the 
Curry case and the reasons for such overruling. 

The only question, therefore, which the decision 
in the Callas case could raise concerning the present 
case is whether the appellee in the present case did, 
by uncontradicted evidence, overcome the legal pre¬ 
sumption. In the present case it has always been 
admitted that the appellee owned the automobile in¬ 
volved in the collision. Other than this, no evidence 
connecting the appellee with the accident or with the 
use of the car at the time of the accident was ad¬ 
duced by the appellants, but the appellants’ whole 
case rested on the presumption of law that proof of 
appellee's ownership of the automobile established 
a prima facie case. 
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Upon the establishment of this prima facie case it 

quite justly became incumbent upon the appellee to 

produce all available evidence to show the full facts 

surrounding the use of the automobile at the tjime of 

the accident and if the appellee did this by unqontra- 

dicted evidence from witnesses whose credibility 

was not attacked so that anv reasonable man could 

* 

come to but one conclusion, then there was no issue 
to be submitted to the jury and the verdict was prop¬ 
erly directed for the appellee. As has been pointed 
out above, there was considerable question j as to 

i 

whether or not in the Callas case the presumption 
had been overcome bv clear, uncontradictedi testi- 

w 7 I 

I 

monv, and it is evident that this Honorable .Court 

* i 

did not consider that the presumption had been 
overcome. But in the present case the situation is 
entirely different. The appellee produced b ncon_ 
tradicted evidence that its employee, Beall, had 
abandoned work for the dav some four or frveihours 

i 

before the collision, had returned the automobile to 

i 

the place where it was usually kept overnight, and 
then later, without authority, had taken the machine 
out and used it to go to Sears, Roebuck and i Com¬ 
pany to purchase some collars and socks for hijs own 
personal use; that Mr. Beall, after quitting work at 
about 1:00 P. M., did not thereafter, during the en¬ 
tire day or night, use the machine in any way in the 
business of the appellee. Mrs. Beall corroborated 
her husband and testified that when he returned to 
the house after the accident he had a package Which 
was opened in front of her and which she saW con¬ 
tained some new ties and socks. The officers of the 
corporation testified that they had instructed Beall 
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never to use the car except on Company business, so 
that his personal use of the car on the occasion in 
question amounted to an unlawful conversion and 
was certainly against his express orders. The offi¬ 
cers of the corporation further testified that Beall 
usually stopped work on Saturdays at about 1:00 
P. M., whereas the accident occurred about four 
hours later. All the testimonv that it was humanly 
possible for the appellee to produce or that could 
have been produced normally by any such defendant 
was adduced by this appellee, and this testimony 
was full, clear and uncontradicted, nor was any 
attempt made to attack the credibility of the appel¬ 
lee’s witnesses. It is clear that had the Court al¬ 
lowed this case to go to the jury, and had the jury 
found for the appellants, the Court would have been 
obliged to have set such a verdict aside because such 
a verdict not only would have been against the 
weight of the evidence, but it would have been 
against uncontradicted, full and complete evidence 
opposed to which there was no testimony whatever, 
but merely an admission of ownership of an auto¬ 
mobile. And in this connection it will be noted that 
there was no testimony whatever showing that the 
appellee’s name was on the automobile or that there 
was anything on or about the automobile to indicate 
that it was a business or commercial vehicle. 

'While it is evident that this Honorable Court in 
the case of Schweinhaut vs. Flaherty, 60 App. D. C., 
151, has distinguished somewhat between taxicabs 
and other vehicles, and that in the Callas case and 
the immediately following decision of this Court in 
Rhone vs. Try Me Cab Company, 61 W. L. R. 450, 


I 
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this Honorable Court has earnestly sought ai solu¬ 
tion to the abominable taxicab situation at present 
existing in the District of Columbia, yet in none of 
these three decisions has this Honorable Couirt at¬ 
tempted to overrule or modify its decision in the 
case of Curry vs. Stevenson, 58 App. D. C. 163, nor, 
of course, has this Court attempted in any way to 

render a decision contrary to the decisions of the 

* 

Supreme Court of the United States in the cases of 
Gunning vs. Cooley , 281 U. S. 90, and Pemisylyania 
R. R. Co. vs. Chamberlain , 288 U. S. 333, 77 Lj. Ed. 
503. | 

On the third page of the opinion in the Callas case 
this Honorable Court mentions several decisions 
which hold that a legal presumption is sufficient to 
carry a case to a jury and, of course, there can be 
no doubt but that this is good law, so far as it ^oes. 
This rather broad statement, however, is not con¬ 
trary to the many decisions of this Honorable Court 
* • 

and of the Supreme Court of the United States‘Cov¬ 
ering the further rule of law that if such a legal 
presumption is overcome by uncontradicted evi¬ 
dence, then it is not only the right but the duty oi' the 
Trial Court to take the case from the jury because 
any verdict that the jury might render for a plain¬ 
tiff under such circumstances the Trial Court w|)uld 
be obliged to set aside. In this connection it is noted 
that in the Callas case, this Honorable Court Cites 
the case of Edgeicorth vs. Wood, 58 N. J. L. 4671, as 
sustaining the doctrine that a legal presumptioh is 
sufficient to carry a case to a jury. However, jthis 
Court, in its opinion in the Curry vs. Stevenson case, 
among the large number of decisions cited therein, 
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also cites the case of Doran vs. Thomsen, 76 N. J. L. 
754; Mahan vs. Walker, 97 X. J. L. 304, and Tisch- 
ler vs. Steinholtz, 99 X. J. L. 149, all Xew Jersey 
cases, and later than the Edgeworth vs. Wood case, 
and all upholding the rule that where the prima facie 
inference is overcome by uncontradicted proof, the 
question is one for the Court and not the jury. 

The appellee also desires to call attention to the 
fact*that in all of these cases cited by this Honor¬ 
able Court in the Callas case, and in the Callas case 
itself, the particular vehicle in question was, at the 
time of the accident in question, being actually used 
for the very purpose for which it was primarily in¬ 
tended to be used, whereas, in the present case the 
appellee’s automobile was not being used for the 
purpose intended by the appellee, but had been 
wrongfully converted by the employee to his own 
use. 

In order to test the question as to whether or not 
this Honorable Court has intended to overrule the 
well-settled law in the Curry vs. Stevenson case, and 
has now decided that whenever a legal presumption 
exists the case must, under any and all circum¬ 
stances, go to the jury, let us suppose that A, the 
owner of an automobile, together with a dozen 
friends, are sitting on A’s porch when B, a thief, 
steals A’s automobile, which is parked in front of 
A’s house; that A and his friends are all witnesses 
to the theft; that the thief so negligently operates 
A’s car as to cause a fatal accident to a third per¬ 
son; that in a suit by the decedent’s administrator 
against A, the plaintiff rests his case upon the legal 
presumption implied because of A’s ownership of 
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the car; that A and his friends all testify fully to the 
above circumstances. Surely, under these circum¬ 
stances, no reasonable man could reach any conclu¬ 
sion save the one that A was in no way responsible 

i 

for the accident. Should such a case be allowed to 
go to the jury, the Trial Court could certainly not 
allow a verdict for the plaintiff to stand. [Under 
these circumstances, broad imagination would have 
to be used to believe that this Honorable Court has 
intended to establish by its decision in the Callas 
case that in such a supposed case the question would 
be one for the jury rather than for the Courtj. We 
realize that the supposed case contemplates that a 
crime has been committed, but in the present case 
when Beall, the employee, against his express or¬ 
ders unlawfully converted to his own use his mas¬ 
ter’s automobile, Beall likewise may have been 
guilty criminally. But whether or not the particu¬ 
lar case includes the commission of a crime or mis¬ 
demeanor, the Supreme Court of the United States, 
as well as this Honorable Court, and various! State 
Courts, have many times decided that before such a 
case may be left to the jury, there is a preliminary 
question for the Judge, not whether there is literally 
no evidence, but whether there is any upon which a 
jury could properly proceed to find a verdict f<j>r the 
party producing it, upon whom the burden of proof 
is imposed, for no verdict of a jury resting iupon 
mere speculation and conjecture can stand. 

The appellants have cited the case of Schweiiihaut 
vs. Flaherty, 60 App. D. C. 151, but this is a! case 
involving a taxicab where the driver actually had 
the cab out on the street in the ordinary course of 
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his taxicab business and made a slight deviation in 
that he transported a friend without charging her a 
fare, whereas in the present case the employee had 
abandoned his work for the day and his personal 
use of the machine thereafter had no connection 
whatever with his employment. Whether or not Mr. 
Beall is to be considered as having had a roving 
commission makes no difference because on the day 
in question Mr. Beall had definitely quit and aban¬ 
doned all further work for his employer some four 
or five hours before Beall converted the machine and 
took it out for his own personal use. 

It is respectfully contended by appellee that there 
are no facts in the present case to justify the ap¬ 
pellants in designating Mr. Beall as having “a 
roving commission, ” inasmuch as Beall was always 
a collector of delinquent and charged-off accounts 
only (R. 74, 81), and except in rare instances, the 
persons owing these accounts all lived in Maryland. 
And with much more reason, it can certainly be said 
that Beall never had, except very rarely, a commis¬ 
sion to collect anything in the District of Columbia 
where the accident happened. The term “roving 
commission” applies rather to commission given, 
for instance, to a taxicab driver to cruise about and 
pick up business for his employer where, as, if, and 
when he can. But even assuming that Beall could be 
said to have had a roving commission, it will be seen 
from the following cases that appellee would not be 
liable for an accident happening while Beall was not 
in the course of his employment or furthering his 
employer’s business. 

In Graves vs. Utica Candy Co., 209 App. Div. 193, 
204 N. Supp. 682, affirmed without opinion in 
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211 App. Div. 872, 206 N. Y. Supp. 911, a salesman, 
who w T as furnished an automobile by his employer, 
after making a trip of several days, returned |to his 
employer’s place of business, but, instead of taking 
the automobile to his employer’s garage, continued 
riding for a distance of twenty-six miles beyopd the 
garage for the purpose of performing an errand of 
his own, and after completing the errand started on 
the return trip, in the course of which an accident 
occurred. It was held that when the driver returned 
from his regular trip and went down the street on 
which his employer’s place of business was located, 
and got to a point where he could have driveh into 
his employer’s garage, but failed to do so, fronh. that 
moment he abandoned his employer’s service, and 

V 

his trip twenty-six miles north of his employer’s 
place of business, and his return trip, occurring 
after he had abandoned his duty to his employer, 
were wholly without the scope of his employment 
and the employer was not liable for injuries arising 
out of the accident, notwithstanding the fact that at 

j 

the time of the accident the driver was on his way 
back to his employer’s garage. 

And in the case of Brenner vs. Walsh, 206 App. 
Div. 469, 201 N. Y. Supp. 482, it was held that where 

i 

the original taking of the automobile by the servant 
is wrongful and without knowledge or consent of the 
owner, on a wholly unlawful excursion, no palrt of 
which in any way can be said to be in the business 
of the owner, no question arises as to whether the 
servant has resumed the business of his master and 
is acting within the scope of his employment, but the 
servant is without the scope of his employment 1 , and 
the master is not liable for his negligence. 
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In Grier vs. Grier, 192 N. C. 76, 135 S. E. 852, it 
was held, on the ground that the salesman was act¬ 
ing beyond the scope of his employment, that an 
employer of a salesman who furnished an automo¬ 
bile for demonstration purposes, and permitted him 
to keep it at night, was not liable for the negligence 
of the salesman in causing the death of a pedestrian 
while driving the car on a Sunday morning, in an 
intoxicated condition, and with no purpose of solicit¬ 
ing business. 

Thus, it was held, in the case of Warner vs. 
Goding, 107 So. 406, that the employer was not liable 
for injuries sustained by one run over by the em¬ 
ployer's truck driven by the employee when, at the 
time of the accident, the truck was not on the mas¬ 
ter's business and was not out with his permission, 
knowledge or consent, but was being used for a 
straw ride, against positive rules, known to the em¬ 
ployee, forbidding any employee to take a truck out 
except on business of the employer. 

In the case of Tinker vs. Hirst, 162 La. 209, 110 
So. 324, it was held that if the driver of an automo¬ 
bile only operates it on week days, as an employee 
of the owner thereof, the owner cannot be held re¬ 
sponsible for the employee’s torts committed while 
operating; the automobile on Sunday for his own 
purposes and without the knowledge or consent of 
the owner. 

In the following cases it has also been held that 
employees of a certain class, such as salesmen, col¬ 
lectors, etc., who, in one sense, may be said to have a 
roving commission, were not acting within the 
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course of the employment, even though the automo¬ 
bile used was owned by the employer: 

Premier Motor Mfg. Co. vs. Tilford, 61 Ind. 
App. 164, 111 N. E. 645; j 

Nussbaum■ vs. Traung Label & Litho¬ 
graphic Co., - Cal. App. -, 189iPac. 

728;. | 

Kilroy vs. Charles L. Crane Agency Co., 
203 Mo. App. 302, 218 S. W. 425; ! 

Slater vs. Advance Thresher Co., 97 Slinn. 
305, 5 L. R. A. (N. S.) 598,107 N. W. 133j; 

Cannon vs. Goodyear Tire & Rubber Co., 
-Utah,-, 208 Pac. 519. j 

The appellants in their brief have called attention 
to the recent case of Young vs. Masci, 289 U. S.| 253, 
259, to sustain their theorv that whenever the otvner 
of an automobile allows another person to usd the 
same, the owner is liable for the driver’s negligence 
irrespective of whether or not the driver is on busi¬ 
ness for the owner. This case, however, was dedided 
under the New York Statute, which, at page 255 of 
the opinion is quoted and which provides that: 
“Every owner of a motor vehicle or motor cycle 
operated upon a public highway shall be liable and 
responsible for death or injuries to person or prop¬ 
erty resulting from negligence in the operation of 
such motor vehicle or motor cycle, in the business of 
such owner or otherwise, by any person legally ufeing 
or operating the same with the permission, express 
or implied, of such owner.” Congress has not! en¬ 
acted anv such Law for the District of Columbia. 

* i 

The very fact that the State of New York passed 
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such legislation is evident that without such legisla¬ 
tion, the owner of automobile is not liable when his 
machine is being driven by some other person not on 
the business of the owner, and not provided by the 
owner for familv use. 

Talarieo vs. Baker Office Furniture Co., 298 Pa. 
211, 14-9 A. 8X3, cited by appellants, is not in point 
because that case involved a business truck which 
had displayed on it the trade name of the defend¬ 
ant. Of course, a business truck is similar to a 
taxicab in that neither of these vehicles has occasion 
to be on the street unless it is being used for the very 
purpose for which it was intended. In addition, it 
is noted that even in this case the Court stated that 
if the defendant produced certain evidence overcom¬ 
ing the presumption, the Trial Court should direct a 
verdict for the defendant. 

In the case of Ferris vs. Sterling, 214 N. Y. 249, 
108 N. E. 406, Ann. Cas. 1916D 1161, cited by appel¬ 
lants, the Court stated that the testimony of the de¬ 
fendant and his son “was not without its suspicions 
or improbable features.’ 7 Undoubtedly the Court 

felt that the testimonv did not sufficients overcome 

* * 

the presumption and that the Court, therefore, pre¬ 
ferred that the issue should be submitted to the jury. 

In the case of Mullins vs. Ritchie Grocer Co., 183 
Ark. 21S, 35 S. W. (2d) 1010, cited by the appellants, 
it appears that a salesman for a grocery company at 
the time of the accident was returning from the very 
territory which had been assigned to him, within 
which to sell goods. This fact constituted some evi¬ 
dence sustaining the presumption, but nevertheless 
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from that portion of the opinion quoted by the ap¬ 
pellants, it appears that the Court held that ;‘The 
inference or presumption of fact, however, may be 
rebutted or overcome by evidence adduced by the 
defendant during the trial. Where the evidence on 
this point is contradicted, the question is one for the 
jury. Where the facts are undisputable and uncon¬ 
tradicted, it becomes a question for the Court.” 
This is just what the appellee contends. After the 
appellee produced substantial, competent, legaJ evi¬ 
dence showing that the automobile was not being 
used in its business, the appellants produced nd evi¬ 
dence, so that the facts remained undisputed and un¬ 
contradicted, and it became the duty of the Court to 
direct the verdict. On the rehearing of the Mullins 
vs. Ritchie Grocer Company Case, however, it! ap¬ 
pears that the Court was obliged to submit the Case 
to the jury because of the provisions of the State 
Constitution. 

i 

i 

The Trial Court Did Not Exclude Evidence as to 
the Character and Scope of Beall’s 
Employment. 

i 

i 

The appellants complain that the Trial Court ex¬ 
cluded evidence which it should have admitted, 
bearing on the question of the character and scdpe 
of Beall’s employment. It is respectfully submitted 
that the full scope and character of the employment 
had always been admitted by the appellee both! in 
the pleadings and at the trial. The record shows 
that Beall was simply a collector and that all of his 
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collecting was done in Maryland with the exception 
of a few special accounts which w^ere specially 
turned over to him. The appellants unsuccessfully 
attempted to prove that he was also a salesman, 
which he was not. But even had he been a salesman 
as well as a collector and even had the Court ex¬ 
cluded testimony which might have shown such to be 
the case, yet these circumstances would not have 
changed the law applicable to this case as it would 
have made no difference whatever whether Beall 
was a collector or a salesman. 

The appellants attempted to prove the relation¬ 
ship of Beall as an agent by Beall and this, of 
course, the Trial Court properly refused to allow, 
although, as we have before said, the relationship 
had already been admitted and never denied. If 
ever there was any original improper exclusion of 
evidence, in this connection, this was entirely cured 
later by the Court, as may be seen on page 72 of the 
record, where the Court said: “Nevertheless, they 
can show the character of his employment.” The 
appellants thereupon propounded further questions 
to Mr. Peabody but his replies did not add anything 
to what the appellee has always admitted concerning 
the character of the employment. The Court then, 
of its own volition, suggested that the counsel for 
the appellants ask the further question of Mr. Pea¬ 
body as to whether the President of the appellee 
corporation had made any statement to the effect 
that the driver of the car was not in the course of his 
employment at the time of his accident. Counsel 
for the appellants took advantage of this suggestion 
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and did ask the question, but Mr. Peabody thpn ad¬ 
mitted that the President of the appellee corpora¬ 
tion “did not say anything either way on that ques¬ 
tion’ ’ (R. 74). And so, as we have above remarked, 
there was no improper exclusion of testimony. jEven 
the business card which the employee had printed at 
his own expense was finally allowed to be put into 
evidence (R. 79), but this did nothing to change or 
add to the prior admissions of the appellee as tp the 
character and scope of Beall’s employment. 

i 

Dangerous Instrumentality. j 

The appellants further complain that the appellee 
placed a dangerous instrumentality in the hands of 
an incompetent employee. There was no evidence 
whatever that the employee was incompetent, 1 nor 
have the appellants attempted to point out any such 
evidence. They have cited the case of Young vs. 
Masci, 289 U. S. 253, 259, 53 S. Ct. 599, 77 L.jEd. 
1158, but as we have already shown, the Court in that 
case decided the question strictly on the ground |that 
the State of New York had enacted legislation coher¬ 
ing the subject. But Congress has not deemed itj ad¬ 
visable to enact any such law for the District of 
Columbia. j 

The appellants have also cited the case of Schwein- 
haut vs. Flaherty, 60 App. D. C. 151, 49 F. (2d) 533, 
but, as we have also before pointed out, this case 
involved a taxicab, the rule with respect to which is 
entirely different from cases involving other types 
of automobiles, for whenever a cab is on the street, 
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it is there for taxicab purposes, the very purpose 
for which it was intended to be used. 

The case of Story vs. United States, 57 App. D. C. 
3, cited by appellants, was a criminal prosecution 
wherein the owner of an automobile knowingly put 
it in the immediate control of a careless and reck¬ 
less driver, sat by the driver’s side, and permitted 
the driver, without protest, to recklessly and negli¬ 
gently operate the automobile as to cause the death 
of another. This is clearly distinguishable from the 
present case for several reasons. First, the owner 
was not riding in Beall’s autombile at the time of the 
occurrence, nor was there any testimony that ap¬ 
pellee kn^w Beall to be, or that Beall actually was, 
a careless and reckless driver. On the contrary, it 
is undisputed that Beall had worked for the appellee 
in the years 192*2, 1923, 1924, 1927, and continuously 
since February, 1929 (R. 77), and the record does 
not disclose that Beall had ever had any prior acci¬ 
dent or that he was a reckless or careless driver. 
Nor does the record show that Beall had been in the 
habit of using, or had ever before used, the automo¬ 
bile in question for his own personal business or 
against his explicit instructions, nor that appellee 
ever had anv notice that Beall had used, or was 
using, the automobile for his personal convenience; 
nor that appellee ever had any notice that Beall 
used, or was about to use, the automobile in ques¬ 
tion for his own purposes on the day of the accident, 
until after the accident occurred. 
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As a matter of fact, the decisions are almost 
unanimous to the effect that an automobile is hot 

i 

such a dangerous instrumentality as to render the 
owner thereof liable for injury resulting from its 
operation, unless it was negligently operated by the 
owner or bv someone for whose act the owner would 
be responsible under the doctrine of respondeat su¬ 
perior. It has been repeatedly held that automobiles 
are not to be regarded in the same category with 
locomotives, ferocious animals, dynamite, and other 
dangerous contrivances and agencies. When care¬ 
fully handled, an automobile is not dangerous either 
to its passengers or to persons using the public 
highway. Its great capacity and power endow it 
with dangerous possibilities, but human agency ihust 
call them into play. It would seem paradoxical to 
sav in one breath that an automobile is a lawful 
vehicle, and in the next that it is dangerous perl se, 
as dynamite, or a locomotive, or a mad bull is ctan- 
gerous. If it belonged to the latter class, the riiles 
of common law’ would not permit its presence on pub¬ 
lic highways for general use. Nor by the weight] of 
authoritv is an automobile such a dangerous instru- 
mentality that an owner who permits his servant to 
use it on the servant’s personal business is liaible 
for an accident caused by the servant’s negligence. 
A very full note on the dangerous instrumentality 
doctrine, as applied to automobiles, is found in 16 
A. L. R., 270, to which appellee hereby refers. 
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CONCLUSION. 

It is therefore respectfully submitted that the 
Trial Court committed no error in directing verdicts 
for the appellee for the reason that Mr. Beall was 
not guilty of any negligence on the occasion in ques¬ 
tion, whereas Mrs. Peabody was guilty of such neg¬ 
ligence as caused her injury, and for the further rea¬ 
son that Mr. Beall was not acting within the scope 
of his employment nor furthering his master’s busi¬ 
ness on the occasion in question, and that the evi¬ 
dence to this effect was uncontradicted and so posi¬ 
tive as to impose upon the Trial Court the duty of 
directing the verdicts for the defendants. 

It is, therefore, respectfully submitted that the 
judgment of the court below should be affirmed. 

Respectfully submitted, 

Edwin A. Swingle, 
Ernest A. Swingle, 
Attorneys for Appellee. 





